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UNIT-I
1. COMMERCIAL LAW

THE INDIAN CONTRACT ACT 1872
Meaning of Law

The  oxford  English  defines  the  word  ‘LAW’  as  the  rule  made  by  authority  for  the  proper

regulation of a community or society or for correct conduct in life

Meaning of Business Law
Business law is that branch of law which comprises laws concerning trade, industry etc. Business

law  refers  to  those  rules  and  regulations  which  govern  the  formation  and  execution  of  business

transactions made by various persons in the society

Meaning of Contract
The  word  contract  is  derived  from the  Latin  word  ‘Contractum’  meaning drawing  together.

According to the act, an agreement enforceable by law is a contract.

Contract=An Agreement + Its Efficiency

Meaning of Agreement
 Every promise and set of promises forming the consideration for each other is an agreement

 A promise is  defined as when the person to whom the proposal is made signifies his assent

thereto, the proposal is said to be accepted. When proposal is accepted it becomesa promise

 Thereforeagreement is an offer byone party&its acceptancebytheother

Agreement=Offer+Acceptance
 In case of social or domestic agreements, the usual presumption is that the parties do not intend 

to create legal relations.

 Example:Mahainvitesherfriendpriyatoadinnerandpriyaacceptstheinvitation.If priya fails to turn up

for dinner, Maha cannot go to the court to claim her loss.

Sources of Business Law
1. English  Law:  Indian  business  law is  formed  on  the  lines  of  English  mercantile  law,  as  India

wasunderBritishrulebeforeitsindependence.ThedifferencesinthelawsofIndiaand
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England are primarilyon account of their different business environment, customs, and trade

practices

 English common law:  It  refers to a system of  law based upon English customs,

usages and traditions which were developed over centuries by the English courts .

These are found in the reported decisions of the courts of law.

 Equity: It refers to that branch of the English law which developed separately from

the  common law.  It  is  based  on the  principle  of  fairness  and concepts  of  justice

developed by the judges whose decisions became standard.

 Law merchant: It refers to the usage or customs of merchants and traders that have

been ratified by the courts of law. The object is to protect the interest of trade. This

law thus gets incorporated into the common law and the courts honor it

 Statute law: - It refers to the law laid down in the acts of parliament. It is superior to

and overrides any rules of the common law, equity or law merchant.

2. Judicial decisions or case law: Judicial decisions are usually referred to as precedents and

are  binding  on  all  courts  having  jurisdiction  lower  to  that  of  the  court  which  gave  the

judgment. This is also called judge made law.

3. Customs and usages: - It is a particular trade also guides the courts in deciding arguments

arisingout ofmercantile transactions. Such acustom orusage must bewidelyknown,certain and

reasonable and must not be opposed to any governmental performance.

4. Indian Statutes:- the constitution of India confers power to enact law on its parliament and

legislatures ofstates when abillis passedbytheparliament/ statelegislatures and assented to by

the president or governor of a state, it becomes an ‘Act’ or statute.

EssentialElements of ValidContract:
OfferandAcceptance:

Thepartymakingtheofferis  knownas  “offeror”and  thepartyto  whom  theofferis  made  is

known as the “offeree”. It is important that they must agree to the same thing and in the same

sense. E.g. X has 2 flats, one in Delhi and the other in Kolkata. He has offered to sell one house

to Y. Y accepts the offer with the idea of purchasing the house in Delhi, while X was intendingto

sell the house in Kolkata.There is no identity of minds. So the agreement is void.
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5. Lawfulconsideration: -

Anagreement must be supported byconsideration.

 Considerationmeans‘somethinginreturn’.Theagreementislegallyenforceableonly when the

parties give something and get something in return.

 Theconsideration is consideredlawful unless it isopposed to publicpolicy.

 Itmaybepast orpresentor future.Butitmust berealand lawful

6. Capacityof parties:Competency:
 Everyperson iscompetentto contract ifhe has attainedtheageof majority

 Isofsound mind

 Isnot disqualified from contractingbylaw to which heis subject

7. Freeandrealconsent:-
Foracontracttobevalid,itisessentialthattheremust befreeand genuine consentof the parties to 

the contract.

 Consentissaidtobefreewhenitisnotcausedbycoercion,underinfluence, fraud, 

misrepresentation or mistake.

 Acontractwithoutfree consentis voidable.

8. Lawfulobject:-Theobjector purposeoftheagreementmust be lawful.

 Itshouldnotbeimmoralor illegaloropposedtopublicpolicy.

 Itissuffers fromanylegalmistake,It isnot enforceable

E.g. If A rents out a house for use as a gambling, the agreement is void because the object of 

the agreement is unlawful

6. Agreementnotdeclared void:
Theagreement must not havebeen expresslydeclared void bylawin forcein the country

7. Certaintyandpossibilityofperformance:
Theagreementmust becertainand notvagueor indefinite.

 If it is vague and it is notpossible toascertain itsmeaning, it cannot be enforced. E.g. A

agrees to sell to B “a hundred tons of oil”. There is nothing whatever to show what

kind of oil was intended. The agreement is void for uncertainty.

8. Legal formalities: There are some other formalities also which have to be complied with in

order to make an agreement legally enforceable.
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 In some cases, the document in which the contract is incorporated is to be stamped or

being a written one, has to be registered.

 Thus where there is a statutory requirement that a contract should be made in writing

or in the presence of witnesses or registered, the required statutory formalities mustbe

complied with.

Void  Agreement
MeaningofVoid Agreement

Anagreementnotenforceablebylawissaidtobevoid.Avoidagreement  doesnotcreate  any

legal rights or obligations. E.g. An agreement with a minor.

IllegalAgreement
It is one which disobey some rule of basic public policyor which is criminal in nature or

which is immoral. E.g. Gambling.

Agreementsthe meaningof whichisuncertain:
Agreements, the meaning of which is not certain, or capable of being made certain, are

void. The uncertainty may be as to

 Existence

 Quantity of

 Quality of

 Price of

 Titleto, thesubject matter

WageringAgreementsorWager(Sec30)
A wager is an agreement between two parties by which one promises to pay money or

money’s worth on the happening of some uncertain event in consideration of the other party’s

promise to pay if the event does not happen. E.g. A shall pay B Rs.100 if it is rains on Monday,

and that B shall pay A the same amount if it does not rain, It is a wagering agreement.

Essentialofa WageringAgreement
 Promisetopay money or money’sworth:  The wageringagreementmustcontainapromise to

pay money or money’s worth
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 Uncertain event: The promise must be conditional on an event happening or not happening.

Awager generally contemplates a future event, but it may also relate to a past event provided

the parties are not aware of its result or the time of its happening

 Mutual chance of Gain or Loss: In this wager agreement, each partyshould stand to win or

loss.

 An agreement is not a wager if either of the parties may win but cannot lose or may lose but

cannot win

 No control over the event:  Neither party should have control over the happening of the

event one way or the other.

 If one oftheparties has theevent in his own hands, thetransaction lacks an essential element of

a wager.

 No otherinterest in event :-  Neither partyshould have anyinterest in the happeningor non-

happening of the event other than the sum he will win or lose

 Effect of wagering agreements: -  wagering agreement has been expressly declared to be

void in India. No suit can be brought for recovering anything supposed to be win on any

wager, or entrusted to any person to abide by the result of any game or other uncertain event

on which any wager is made.

 Principaland Agent:-
 An agent cannot recover from the principal any money paid on a wagering agreement

entered into on behalf of his principal since the act done by the agent is not lawful.

 Wheretheagentfailstocarryouthisinstructionsin  respectofawageringtransaction,the

principal cannot sue him for breach of the contract of agency because a contract which is

void cannot be the basis of legal claim.

 Collateral Transactions: Since wagering agreements are void transactions collateral tothey

are not affected.

ExpresslyDeclaredVoidAgreement
 Agreementin Restraint of Trade:Accordingto theact“Everyagreement bywhichany one

is restrained from exercising a lawful profession, trade or business of any kind, is to that

level, void”.

 Agreementinrestraintof legalproceedings
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 Agreements restricting enforcement of rights:  An agreement by which any party is

restricted absolutely from enforcing his legal rights under or in respect of any contract is

void to that extent.

 Agreements limiting the period of limitation:  An agreements which limits the time

within which an action may be brought so as to make it shorter then that prescribed bythe

law of limitation, is void Wagering agreements.

PerformanceofContract
 Acontract is said to have been performed when theparties to acontract eitherperform or

offer to perform their respective promises

 Section  37  of  Indian  contract  act  lays  down  the  obligation  of  the  parties  regarding

performance

1.1.8.Types ofPerformance
 Actual  performance  :  Where  a  Promisor  has  made  an  offer  of  performance  to  the

promisee and offer has been accepted by the promisee, it is called an actual performance

 Attempted performance or tender of performance:  Where a Promisor has made an

offer  of  performance  to  the  promisee,  and  the  offer  has  not  been  accepted  by  the

promisee, it is called an attempted performance

Tenderof Performance
 ItmustbeUnconditional:Aconditionalofferofperformanceisnotvalid.

 Itmustbemadeatpropertimeandplace:E.g.XoffersthegoodscontractedtoYat

1.a.m.thisisnotavalid tenderunlessitwassoagreed.

 Reasonable  opportunity:  Since  the  tender  is  an  offer  to  deliver  anything  to

thepromisee,thepromiseemust  haveareasonableopportunitytoseethatthethingofferedis  the

thing contracted for.

Essential fora ValidTender
 Thetendermustbe absoluteand unconditional

 Thetender mustbeforthewhole obligationnotfor thepart.Tender in partis no tender

 The tender must be made to the proper person: - a tender of performance made to a third

party is not a valid tender. It should be made to the promisee
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 The tender must be given at the agreed place (place fixed in the contract). However, if no

place is agreed, it must be given at a proper place

 Thetender ofcontract mustbe madein terms oflegal tender. E.g. inrupees inIndia

 Willing to  perform: The party making a tender  must  be in a  position and willing to

perform his promise.

 The tender must be given at the agreed time (time fixed in the contract). However, if no

time is agreed, it must be given at a reasonable time.

 Reasonable opportunity: When a tender of goods is made by the Promisor, a reasonable

opportunity must be given to the promisee to inspect the goods to enable him to see

whether the quality of the goods is as per the contract.

EffectofRefusalofPartytoPerformPromiseWholly:-
 When a  party  to  a  contract  has  refused  (rejected)  to  perform disabled  himself  from

performinghispromiseinitsentirety,thepromiseemayputanendtothecontract,unless  he  has

signified, by words, his acceptance in its continuance

 E.g. A, a singer enters into a contract with B, the manager of a theatre, to sing at his

theater two days in every week during the next two months, and B engages to pay her

Rs.100 for each night’s performance. On the sixth night, A willfully absents herself from

the  theatre.  B is  at  right  to  put  an  end to  the  contract  unless  she  has  signified,  her

acceptance in its continuance

WhoCanDemandPerformance
 Promisee:Promisecanonlydemandtheperformanceofthepromiseunderacontract.

E.g. X promises Y to pay rs. 5000 to Z. it is only Y who can demand performance andnot

Z.

 Legal  representative:  In case  of  death of  the  promisee,  his  legal  representative  can

demand performance unless the contract is of a personal nature. e.g. X promises to marry

Y on the specified day. Y dies before the specified day. The legal representatives of Y

cannot demand performance of the promise from X because the contract is of personal

nature.
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 Third party:  A third party can also demand the performance of the contract in some

exceptional  cases  like  beneficiary  in  case  of  trust,  the  person  for  whose  benefit  the

provision is made in family arrangements.

 Joint promises :  In case of death of all joint promisees, representatives of all of them

jointly can demand

WhoMust Perform
 Promisor himself (section 40): If it appears that it was the intention of the parties thatthe

promise should be performed by the Promisor.E.g. A promises to paint a picture for

B.A must performhis promisepersonally

 Agent:  In case of other than the personal nature, the Promisor may employ a capable

person to perform it. E.g. A promises to pay to B a sum of money. A may perform this

promise either personally paying the money to B or causing it to be paid to B by another

 Legal  representative:  In  case  of  death  of  Promisor,  the  legal  representative

mustperformthepromiseunlessthecontractis  ofapersonalnature.  E.g.  Apromisestodeliver

goods to B on a certain day on payment of rs.1000. A dies before that day. A’s legal

representatives are bound to deliver the goods to B and B is bound to pay rs. 1000 to A’s

representatives.

 Personal  performance:  A contract  involves personal  skills  or  is  founded on normal

considerations; it comes to an end with the death of the Promisor. E.g. A promises to

paint a picture for B by a certain day. A dies before that day. The contract cannot be

enforced either by A’s representatives or by B

 Joint Promisor:  In case of death of all joint promisees, representatives of all of them

jointly can perform.

ContractWhichNeedNotBe Performed
 If the parties mutually agree to replace with the original contract by a new one or to

withdraw or alter it (sec 62)

 If the promise gives out with or pay, wholly or in part the performance of the promisee

made to him or extends the time for such performance or accepts any satisfaction for it

(sec 63)

 Iftheperson, atwhoseoptionthecontractisvoidable,rescindsit(64)
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 If the Promisee neglects or refuses to afford the Promisor reasonable facilities for the

performance of his promise. (Sec 67). E.g. A contracts with B to repair B’s house .B

refuses to point out to A the place in which his house requires repair. A need not perform

PerformanceofJoinPromises
1. Devolution of joint liabilities: devolution means passing over from one person to another.

When two or more person has made a joint promise, they are known as joint promisors.

Therulesregardingperformanceofjointpromises
a. Anyone  of  the  joint  promisors  may  be  compelled  to  perform:  When two  or  more

persons make a joint promise, the promisee may, in the absence of an express agreement to

the contrary; the promisee may compel anyone or more of such joint promisors to perform

the whole of the promise. E.g. A, B, and C jointly promise to pay D rs. 3000. D maycompel

either A or B or C or any two of them to pay him rs. 3000

b. Right of Contribution: Where a joint Promisor, has been compelled to perform the whole

of the contract, he can call for equal contribution from others. E.g. A, B and C jointly

promise to pay D rs. 3000. A is compelled to pay D. A is entitled to recover rs.1000 each

from B and C.

c. Release of Joint Promisor:  Where two or more persons have made a joint promise, a

release of one of such joint promisors by the promisee does not discharge the other joint

Promisor  from  liability.  The  released  joint  Promisor  is  responsible  to  the  other  joint

Promisor or promisors

2. Devolution of joint rights:  When a person has made a promise to two or more persons

jointly, these persons are known as joint promisee. Unless a contrary intention appears from

the contract, the right to claim performance rests with all the joint promisees. When one of

the joint promises dies, the right to claim performance rests with his legal representatives

jointlywith thesurviving joint promisees. When all thejoint promisees die,theright to claim

performance rests with their legal representatives jointly. E.g. A in consideration of rs. 5000

lent to him by B and C, promises B and C jointly to repay then that sum with interest. On a

day specified B dies. The right to claim performance rests with B’s representative jointlywith

C during C’s life, and after C’s death, with the representatives of B and C jointly.



11

SCE

Time,placeandmannerof performance (Sections46to50and55):
 The time for  performance has  been specifiedand Promisor  has  undertaken to  perform it

without application, by the promisee, the Promisor must perform on the day fixed during the

usual business hours and at the place at which the promise oughtto be performed. E.g. A

promises to deliver goods to B at his warehouse on 15th July, 1989. A offers the goods at B’s

warehouse but after the usual hours for closing it. The performance of A is not valid.

 But, where the time of performance is not specified, and the Promisor agreed to perform

without a demand from the promisee, the performance must be made within a reasonable

time.

 A promise is  to be performed on a  certain day, and the Promisor has not  undertaken to

performit  without  application  bythepromisee,  thepromiseemust  applyforperformanceat  a

proper place and within the usual business hours.

 When apromise is to he performed without application bythe promisee and no placeis fixed

for its performance, the Promisor must apply to the promisee to appoint a reasonable placefor

the performance of the promise, and perform it such place. E.g. A undertakes to deliver 1000

kilos of jute to B on a fixed day. A must apply to appoint a reasonable place for the purpose

of receiving it, and must deliver it to him at such place.

 The performance of any promise may be made in any manner, or at any time which the

promises prescribe. E.g. A owes Brs. 2000. Baccepts some of A’s goods in deduction of the

debt. The delivery of the goods operates as a part payment.

Performanceof ReciprocalPromises(Sec:51,54And 57)
 Mutual and Dependent: The performance of one partydepends upon the prior performance

of the other party. Thus, if the Promisor who must perform, fails o perform it, he cannotclaim

the performance of the reciprocal promise. On the other hand, he must make compensation to

the other party to the contract for any loss which such other party may sustain by the non

performance of the contract. E.g. A contracts with B to execute certain builder’s work for a

fixed  price,  B  supplying  the  necessary  timber  for  the  work.  B  refuses  to

supplyanytimberandtheworkcannotbeexecuted.AneednotexecutetheworkandBis
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bound to make compensation to A for any loss caused to him by the non-performance of the

contract

 Mutual and Independent:  Each party must perform his promise without waiting for the

performance to perform on the part of the other. E.g. A promises B to deliver him goods on

11th September and B turn promises to pay the price on 10 th November.B’ paying the price is

independent  of  A’s  delivering  the  goods  and  even  if  Y  does  not  pay  the  price  on  11th

September,  X  must  deliver  the  goods,  on  10th November.  He  can  of  course,  sue  Y for

compensation

 Mutual and Concurrent:  According to Section 51, when a contract consists of reciprocal

promises to be simultaneously performed, no Promisor need perform his promise unless the

promiseeis readyand willingto performhis reciprocal promise. E.g. A and Bcontract that A

shall deliver goods to B at a price to be paid for by B on delivery. A need not deliver, unless

B is ready and willing to pay the first installment on delivery.

Assignmentsof Contract
Assignment of contract means transfer of contractual rights and liabilities to a third party

with or without the agreement of the other party

Rules:-
 Contracts involving personal skill, taste or credit, e.g. a contract to paint a picture, a contract

to perform a service or to marry, cannot be assigned

 The  obligations  under  a  contract  cannot  be  assigned  except  with  the  permission  of  the

promisee. e.g.  A owes Y rs.200,hecannot transfer theliabilityto Zand forceYto collect his

money from Z. but if Y agrees to accept Z as his debtor in place of X, there is “Novation”

( i.e., the old contract is substituted by new contract) and the liability to pay the debt stands

transferred from X to Z.

 The rights and benefits under a contract are assignable unless the contract is of personal

nature

 Assignmentbyoperation oflawtakes placein cases ofdeathand insolvency
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AppropriationofPayment
Appropriation by Debtor:
 Where a debtor owing several distinct debts to one person, makes a payment to him, with

express intimation that the payment is to be applied to the discharge of some particular debt,

the payment, if accepted, must be applied to the debt.

 Appropriation  by  Creditor:  Where  the  debtor  does  not  intimate  and  there  are  no

circumstances indicating to which debt the payment is to be applied, the creditors may apply

it  at  his  judgment  to  any  lawful  debtactually  due  and  payable  to  him  fromthe  debtor,

including time banned debt

 Where  neither  party  appropriates:  Where  neither  party  makes  any  appropriation  the

payment is to be applied in discharge of the debts in order of time.

DistinctionbetweenSuccessionandAssignment 
Meaning:
Thetransferofrightsandliabilitiesofdeadpersontohislegalrepresentativeiscalledassuccession.

Whilethe transferof rightsbyaperson toanother personis calledasassignment

 Time: Successiontakes placeonthe deathofthe person.Whileassignmenttakeplace during the 

life time of the a person

 Voluntary Act: Succession is not a voluntary act. It takes place automatically by operationof

law. While assignment is a voluntary act

 Written Document: Succession may take place even without any written document. While 

assignment requires execution of an assignment legal document

 Scope: All the rights and liabilities of a person are transferred by way of succession. While 

only rights can be assigned. Liabilities, under a contract cannot be assigned.

Meaningof Breachof Contract
 A breach of contract occurs if any party refuses or fails to perform his part of the contract or 

by his act makes it impossible to perform his obligation under the contract.

 In case of breach, the aggrieved party is relieved from performing his obligation and gets 

aright to proceed against the party at fault.
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Remediesof Breachof Contract
a. Rescission of Contract: When there is breach of contract by one party, the party may sue to

treat the contract as withdraw and refuse further performance. In such a case, he is absolved

of all his obligations under the contract. e.g.Contracts to supply 100kg of tea leaves for rs.

8000 to B on 15 April. If A does not supplythe tea leaves on the agreed day, B need not pay

the price. B may treat the contract as rescinded and B may also file a suit for rescission and

claim damages

b. Suit for Damage: Damages are monetary compensation allowed to an injured party for the

loss suffered by him as a result of the breach of contract

 Ordinary or general or Compensatory Damages:  When a contract has been broken, the

injured party can recover damages from the guilty party ordinary or general damages. Such

damages may fairly and reasonably be considered as arising naturally and directly in theusual

course of things from breach of contract. e.g. in case of sale of goods the damages are the

different between the contracted price and the market price existing at the time of sale when

time is fixed

 Special  Damages:  Special  damages  are  those  which  arise  on  account  of  the  special  or

unusual circumstances affectingthe plaintiff. e.g. therewas abooks exhibition at Madurai on

10 June. Apublisherhanded overbooks to thecarrierand informed them that thebooks must

reach Madurai on or before the date of exhibition. The carrier delivered the books after the

exhibition. The publisher is entitled to claim compensation as special damages.

 Exemplary, Punitive or Vindictive Damages: These damages are of punishment in nature

whichisawardedwith  aviewtopunishthe  guiltypartyforthebreach.  e.g.  breach  ofcontract  to

marry:-  the amount  of  the damages will  depend upon the extent  of  injury to  the party’s

feelings

 Nominal Damages:  Nominal damages are those which are awarded only for name sake.

Where the injured party has not in fact suffered any loss, nominal damages are awarded for

the breach of contract. e.g. wherein a contract of sale of goods, if the contract price and the

market price is almost the same at the date of breach of the contract, then the aggrieved party

is entitled only to nominal damages
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 Damages for Loss of Reputation:  Damages for loss of reputation in case of breach of a

contract are generallynot recoverable. An exception to thisrule exists inthe case of a banker

who wrongfully refuses to honor a customer’s cheque. e.g. if the customerhappens to be a

tradesman, he can recover  damages in  respect  of  any loss  to  his  trade reputation by the

breach. Here the smaller the amount of the cheque dishonored, the larger the amount of

damages awarded.”  but  if  he customer is  not  a  tradesman,  he can recover  only nominal

damages.

 Damages  for  Inconvenience  and  Discomfort:  Damages  can  be  recovered  for  physical

inconvenience and discomfort. The general rule in this connection is that the measure of

damages is not affected by the motive or the manner of the breach. e.g. H, with his wife and

children, took a ticket for a midnight train, tobe transported to a particular place where he

lived. They were, however, transported to a wrong place and they had to walk several miles

home on a drizzling wet night. Held, H could recover the sum of compensation him for the

inconvenience,  but  nothing for  the medical  expenses  ofhis wife who caught cold as this

outcome was too remote

o Mitigation of Damages: It is the dutyof the injured partyto take all reasonable steps

to mitigate the loss caused by the breach. He cannot claim to be compensated by the
party in default for loss which he ought reasonably to have avoided.

o Liquidate Damages:  It represent a sum, fixed or ascertained by the parties in the

contract, which fair and genuine pre-estimate of the probable loss that might result of
the breach, if it takes place.

o Difficulty  of  Assessment:  Although  damages  which  are  incapable  of  assessment

cannot be recovered, the fact that they are difficult to assess with certainty does not
prevent  the  aggrieved party from recovering them. The court  must  do its  best  to
estimate the loss and a contingency may be taken into account.

o Cost of Decree: The aggrieved party is entitled, in addition to damages, to get the

Cost  of  getting  the  decree  for  damages.  The  cost  of  suit  for  damages  is  in  the
judgment of the court

 DamagesAgreed  uponinadvancein  caseofBreach:  Ifasumisnamedinacontractas  the

amount to be paid in case of its breach. E.g. A contracts with B to pay B rs.1000 if he
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fails to pay B rs. 500 on a given day. B is entitled to recover from such compensation not

exceeding rs. 1000 as the court considers reasonable

Rectificationor Cancellation
When through fraud or a mutual mistake of the parties, a contract or other instrumentdoes

notexpress their real intention; either party may institute a suit to have the instrument rectified.

QuasiContract
There is always anagreement betweenparties.In a contract, the consent of the party 

isessential,whereasinquasicontractsthepartiesdonotnecessarilygiveconsent.Inquasi 

contracts,theliabilityexistsindependentoftheagreementandrestsuponequity,justiceand 

goodconscience.E.g. Aisa lunaticandhassome property.B,sonofA met withan accident. 

MovedbythepitiableconditionoftheboyB,XspendsRs.1000forhistreatmentand medicines. X can 

claim this amount from A. X can also claim this amount against A’s property. 1.1.12.1Essential 
Ingredients of Quasi Contract

 AQuasi-contract isimposed bylaw.Itis notcreated bytheoperationofthe contract

 Theperson,whoincurs expensesisentitled toreceivethemoney

 Thedutyofapartyand notthe promiseofanypartyisthebasisofsuchcontract

 Asuit forits breach maybefiled in thesame wayasin caseofacompletecontract

 Therightunderit isavailableagainst specificperson(s)and notagainstthe world.

1.1.12.2Typesof Quasi Contracts
1. Necessaries supplied to persons incapable of contracting (sec 68): If a person incapable of

entering into a contract or anyone whom he is legally bound to support, is supplied by another

personwithnecessariessuitedtohisconditioninlife,thepersonwhohasfurnishedsuchsupplies  is

entitled to be reimbursed from the property of such incapable person. E.g. A supplies the wife

and children of B, a lunatic, with necessaries suitable to their condition in life. A is entitled to be

reimbursed from B’s property

2. Reimbursement  of  person paying money  due  to  another  (Sec  69):-  A person who  is

interested in the payment of money which another is bound by law to pay, and who, therefore

paysitisentitledtobereimbursedbytheother”.E.g.BholdslandinBengal,onaleasegranted
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by A, the zamindar. The revenue payable by A to the government being in sum unpaid, his landis

advertised for sale by the government. Under the revenue law, the consequence of such sale will

be the annulment of B’s lease. But to prevent the sale and consequent annulment of his own

lease, “B” pays to the government the sum due from A. A is bound to make good to B theamount

so paid

3. Obligation of persons enjoying benefit of non - gratuitous act (sec 70): Where a personthat

where a  person lawfully does  anything for  another  person,  or  delivers anything to  him,  not

intending  to  do  unnecessary  and  such  other  person  enjoys  the  benefit  thereof,  the  later  is

boundtomakecompensationtotheformerinrespectof,ortorestorethethingsodoneordelivered.

E.g. A, a tradesman, leaves goods at B’s house by mistake. B treats the goods as his own. He is

bound to pay A for them

4. Responsibilities of finder of lost goods (sec 71):  A person who finds goods belonging to

another, and takes them into his custody. He has following duty.

 Dutyofreasonable care

 Dutynottomix

 Dutytoreturn

 Dutytoreturnincrease

5. Liability of persons to whom money is paid or thing delivered, by mistakes or under
coercion (sec 72): A person to whom moneyhas been paid or anything delivered, bymistake,

must repay. E.g.: - A and B jointly owe Rs. 100 to C. An alone pays he amount to C, and B,

not knowing his fact, pays over rs. 100 again to C.C is bound to repay the amount to B.

DistinctionbetweenaContractandQuasi-Contract

1. Purpose:
 Contractresultfromthe willoftheparties expressedwithaviewtocreate an obligation
 Quasi-contractisanobligationresemblingthatcreatedbyacontract

2. Agreement:
 Acontractisanagreement
 Thereisno agreementatall

3. Essential Elements
 Thecontracthascertainessentialelements.
 Essentialof acontract areabsent
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4. Nature:
 It is fullyfledged contract and is binding
 Itisnotafull-fledgedis contract.Itisanimpliedcontracted

THESALEOFGOODSACT 1930
Definitionof SaleofGoods

Section4(1)thesaleofgoodsactdefinesthecontractofsaleofgoodsas“Acontract whereby the 
seller transfers or agrees to transfer the property in goods to the buyer for a price”.

Agreementtosell“wherebyasellertransferstheownershipofgoodstothebuyeror agrees to 
transfer it for a price”.

Essentialof acontractofsale:-

1. Two Parties:  There  should be two parties  namely a  buyer  and a  seller.  It  is  a  bilateral
(mutual) contract where the property in goods has to pass from one party to another.

2. Transfer of  Property:  Property here means ownership.  A simple transfer  of custody of
goods cannot be termed as sale. To represent a contract of sale, the seller must transfer the
sale of ownership of the goods to the buyer.

3. Goods:  Thesubject  matter  ofthecontract  ofsale  must  be‘goods’.  Accordingto  section  2(7)

“Goods means every kind of movable property other than actionable claims and money.

4. Price:  The  consideration  for  a  contract  of  sale  must  be  money  consideration  called  the
‘price’. If goods aresold forother goods, it is not asaleof goods. But if goods sold partlyfor
goods and partly for money is called one of sale of goods.

5. All  essential  elements  of  a  valid  contract  must  be  presented  in  a  contract  of  sale  like,
agreement, free consent, consideration etc…

DifferencebetweenAgreementtoSell and Sale

Sale AgreementtoSell
1.Transferof property Thepropertyinthegoods

passesfromsellertobuyer 
immediately.

The goods is to take place at a 
future time.

2.Typeofcontract A sale is an
executed(finished) 

contracted.

Anagreementtosellisan
executor (future time)
contract.

3.Particular and general
property

Itcreatesarightin-rem,i.e. 
against the whole world

It creates a right in personam, 
i.e.,againstaspecifiedperson
only



19

SCE

4.Consequencesof breach If the buyer refuse to pay the
price  of  the  goods,  the  seller
can sue for price, even though
thegoodsarestillinhis
possession

If the buyer fails to accept the
goods, the seller can only sue
for damages and not for price,
eventhoughthegoodsarein
thepossession ofseller

5. Risk of loss Ifthegoodsaredestroyed,the
lossfalls onthebuyers

Ifthegoodsaredestroyed,
lossfalls ontheseller

6.Insolvencyofthe seller If  the  seller  is  insolvent,  the
buyer is entitled to recover the
goods  from  the  official
receiver.

The buyer,  who has  paid  the
price, cannot claim the title of
goods from the seller, if he is
declared  insolvent.  He  can
onlyclaimadividendfromthe
officialseller.

7.InsolvencyoftheBuyer Ifthebuyerisinsolventbefore
makingthepayment,theseller
canclaimonlyratable
dividend.

If  the  buyer  who  is  declared
insolvent before payment,  the
sellerisnotboundtodeliver
the goods.

Hire Purchase

• A method of buying goods through making installment payments over time. The term hire
purchaseinitiatedinthe  U.K.,andissimilartowhat  arecalled"rent-to-own"arrangementsin  the
United States.

• Under a hire purchase contract, the buyer is leasing the goods and does not obtain ownership
until the full amount of the contract is paid.

DifferencebetweenSaleandHirePurchase

Sales Higher purchase

1. Nature Itmaybemadeeitherorallyorin writing Itmustbe writing

2. Ownership Theownershipofthegoodsistransferred
from seller to buyer

The  ownership  of  the  goods  is
transferred from the seller to thehirer
only when all installments are paid.

3. Position Thepositionofthebuyeristhatof Thepositionofthebuyeristhatof
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the owner. the bailee.

4. Resell Thebuyer canresellthe goods. The  hire-purchase  cannot  resell
unless he has paid all theinstallments
of hire purchase.

5. Act Itisgovernedbythesaleofgoods act 
1930.

Itisgovernedbythehirepurchase ac 
1972.

6. Risk of loss The seller takes the risk of any loss
resulting  from  insolvency  of  the
buyer.

The owner takes no such risk, for if
the hirer  fails  to  pay in instalment,
the owner has the right to take back
the goods.

TypesorClassification ofGoods

1. Existing Goods :  At the time of sale, if the goods are physically in existence and are in
possession of the seller that goods are called ‘ Existing goods’

a. Specified Goods: Goods identified and agreed upon at the time of making the contract ofsale

are called ‘specific goods. E.g. if A agrees to sell his horse to B, it is a sale of specific goods.

b. Unascertained goods or Generic: The goods, which arenot separatelyidentified at the time

of contract, are known as unascertained goods.e.g. if A agrees to sell to B one bag of sugar

out of the lot ofone hundred bags lying in his godown, it  is a sale of uncertained goods

because it is not know which bag is to be delivered.

c. Ascertained Goods:  As soon as a particular bag is separated from the lot of delivery, it

becomes ascertained or specific goods

2. Future Goods: Future goods are goods to be manufactured or produced or yet to be acquired
byaseller.Thereisnopresentsalebecausethepropertycannotbedeliveredimmediately.E.g.A agrees to
sell to B all the milk that his cow may yield during the coming year. This is a contract for the
sale of future goods

3. Contingent Goods: It is a type of future goods, the acquisition by the seller depends upon a
contingency, which may or may not happen. E.g. A agrees to sell specific goods in a particular
ship to B to be delivered on the arrival of the ship. If the ship arrives but with no such goods on
board, the seller is not liable, for the contract is to deliver the goods should they arrive?
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(TP)TransferofProperty

• The phrase ‘ transfer of property in goods means transfer of ownership of goods and not the
physical possession of goods

(TP.1)Legalconsequenceof transferof title

a. Ownership: The moment the property in goods passes, the seller ceases to be their ownerand
the buyer acquires the ownership. The buyer can exercise the proprietary right over the goods

b. Risk follows ownership : If the goods are damaged or destroyed, the loss shall be borne by
the person who was the owner of the goods at the time of damage or destruction

c. Action against third party : When the goods are in any way damaged or destroyed by the
action of third parties, it is only the owner of the goods who can take action against them

d. Suit for price: The seller can sue the buyer for the price, unless otherwise agreed, only after
the goods have become the property of the buyer

e. Insolvency : In the event of insolvencyof either the seller or the buyer, the question whether
the goods can be taken over by the official receiver, will depend on whether the property in
goods is with the party who has become insolvent

(TP.2)Essentialof Transferof Title/Passingof property
1. Goodsmustbeascertained(sec18):-unlessthegoodsareascertained,theycannotpass  from  the

seller to the buyer

2. Intentionofparties:-inasaleofspecificorascertainedgoodsthepropertyinthemis transferred to the

buyer unless and until the goods are ascertained

(TP.3) Riskof Loss(cont)
• According to the general rule, the risk of loss or damageto goods is borne bythepersonwho is 

the owner at the time of the loss or damage

(TP.4)Rulesrelatingto transferof title(cont)

1. Specificgoods (sec.23)
• Rules
a. Passing ofproperty atthetimeofcontract:-incontractforthesaleofspecificgoodsina 

deliverablestate,theproperty inthegoodspassestothebuyer,whenthecontractismade.
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Payment of the price or the time of delivery of goods, is postponed does not prevent the

property in goods passing atonce (sec 20)

E.g. S sells to B a horse which is to be delivered to B the next week. B is to pay the price on
delivery. B asks his servant to keep the horse separate from the other horses.The horse dies
before it is delivered and paid for. The property in the books has passed to the buyer and he
bound to pay the price

b. Passingof propertydelayed beyondthe date of the contract

b (1). Goods not in a deliverable state: - where there is a contract for the sale of specific
goods not in a deliverable state, the propertydoes not pass until such thing is done and the buyer
has notice of it

b (2). When the price of goods is to be ascertained by evaluating, etc: - when there is a
contract for the sale of specific goods in a deliverable state, but the seller is bound to evaluate,
measure, test or do some other act, for the purpose of ascertaining the price, the property doesnot
pass until such act is done (sec22)

2. Unascertained goods (sec.23):- where there is a contract for the sale of unascertained goods,
the property in the goods does not pass to the buyer until the goods are ascertained (sec 18).
Delivery to  carrier  (transporter)  (sec  23(2)):-  A seller  is  considered  to  have unconditionally
appropriated the goods to the contract where he delivers them to the buyer or to a carrier for the
purpose of transmission to the buyer, and does not reserve the right of disposal.

• Absolutely for the buyer: - where the bill of railway receipt is made out in the name of the
buyer and is sent to him. There is no right of disposal has been reserved by the seller in the
respect of those goods

• Absolutely for the seller: - where the bill of railway receipt is taken in the sellers name, he
has rights to disposal of goods. In such a case the ownership does not pass to the buyer until
the necessary conditions are fulfilled and the documents of title are delivered to the buyer

3. Goodssentanapprovalor onsaleofreturn(sec24)
• Whenhesignifieshis approvalor acceptanceto theseller

• When hedoes anyother act adoptingthetransaction

(TP.5)Transferof titlebynonowners

A. Exceptionsunderthe saleofgoodsact, 1930

1. Estoppels (sec. 27) where the owner by his conduct or by an act, leads the buyer to believe
that the seller has the authority to sell and induce the buyer to buy the goods. In such case
buyer get the better title than the seller.
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e.g.  A tells B within the hearing of C that A is he owner of certain goods which in fact
belongs to C. C does not disagree with A’s statement. After some time B buys those goods
from A. The title of the B is better than A

2. Sale by mercantile agent (sec 27):- A mercantile agent is one, who has authority to sell the
goods or buy goods or to raise money on the security of goods.

3. Sale by one of several joint owners (sec 28):- if one of the several joint owners, who is in
sole possession of the goods by permission of the other co-owners, sells the goods

4. Sale by a person in possession under a voidable contract (sec 29):- when the seller of the
goods has obtained their possession under a voidable contract, but the contract has not been
canceled at the time of the sale, the buyer acquires a good title to the goods, provided he buys
them in  faith  and  without  noticeoftheseller’s  defect  oftitle.  E.g.Apurchaseapiano from B by
fraud. A has a voidable title to the goods. Before B rescinds the contract, A sells the piano to C,
who buys in good faith and in ignorance of the fraud. C gets a good title.

5. Sale by seller in possession after sale  (sec 30 (1)):-  where a  seller,  having sold goods,
continues to be in possession of the goods or of the documents of title to the goods and sellsthem
either himself or through a mercantile agent to a person who buys them in good faith and without
notice  of  the  previous  sale,  the  buyer  gets  a  good  title.E.g.  A sells  certain  goods  to  Band
promises to deliver the goods the next day. But a deliver the goods to C who buys them in good
faith and without notice of the prior sale to B. C gets a good title.

B. Exceptionsasprovidedin otherlaws
• Sale byfinder oflostgoods

• SalebyaPawneepledgee

• Salebyaofficial assignee

• Executionsales

• Salebyexecutorsand administrators

• Purchaseinmarketevident.

(G) Guarantee

Apromiseorassurance,especiallyoneinwriting,thatsomethingisofspecifiedquality, content, benefit, 
etc., or that it will perform satisfactorily for a given length of time.

(G.1).Typesof guarantee

• Performance guarantee: A performance guarantee may be sought by a buyer from a seller in 
respectofanycommercialcontractthatinvolvesperformanceofobligation.Intheeventof
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default by a seller of a service, the buyer can claim on the guarantee in accordance with the
guarantee agreement between the parties concerned

• Repayment guarantee construction: If a buyer has paid money in advance the contract is not
performed owing to the sellers default, the buyer construction on the money paid in advance.
It is to be emphasized that prior to his making any claim.

(G.2).Somegeneral pointsin relationto guarantees
 Buyer
 Seller
 Guarantor

(C)Condition
A condition is a stipulation essential to the main purpose of the contract, the breach of

which gives the aggrieved party a right to repudiate the contract itself.
E.g. X asked a car dealer to suggest him a car suitable for touring purpose. The dealer

suggested  a  particular  car.  Accordingly,  X  purchased  it  but  found  it  unsuitable  for  touring
purpose. In this case, suitability of car for touring purpose was a condition of contract. X was,
therefore, entitled to reject the car and have refund of the price paid.

(W) Warranty

A warranty is a stipulation collateral(security) to the main purpose of the contract, the
breach of which gives the aggrieved party a right to sue for damage only, and not to avoid the
contract itself.

E.g. X asked a car dealer to suggest him a good car and while suggesting the car, the
dealersaid that it could run for20km per literof petrol. But the car could run only15km per liter of
petrol. In this case the statement made by the seller was a warranty. X was not entitledto reject
the car but he was entitled to claim the damages.

(C.W.1).DifferencebetweenConditionandWarranty

Condition Warranty
1.Importance Conditionisessentialtothe

mainpurposeof contract
Warrantyisonlysecurityto
themain purposeof contract

2. Remedyon breach Breach of condition givesright
to reject the contract and also
to claim damages

Breach of warrantygives right 
to claim damage only

3. Treatment Breachofconditionmaybe 
treated as breach of warranty

Abreachofwarrantycannot 
betreatedasabreachof
condition
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(C.W.2).ExpressandimpliedConditionsandWarranties

• Express: They are said to be express when at the will of the parties they are inserted in a
contract. E.g. in an advertisement for Bajaj fans, guarantee for 5 yrs is an express warranty

• Implied:  Conditions  and  warranty  are  said  to  be  implied  when  the  law presumes  their
existence in the contract automatically though they have not been put into it in express word

(C.2).Implied Conditions

 Condition as to title of Goods: There is an implied condition on the part of the seller, in the
case of a sale, he has a right to sell the goods and in case of agreement to sell, he will have a
righttosellthegoodsatthetimewhentheproperty istopass.E.g.Xpurchasedacarfrom
Y. after 6 months Z, the true owner of the car demanded it from X. X had to return it to its
true owner. X was entitled to recover the full price even though he had used the car for 6
months

 Sale by Description: Where there is a contract for the sale of goods by description, there is
an implied condition that the goods shall correspond with the description. The description
may be in terms of the qualities or characteristics of the goods

 Condition as to Sample : When a contract of sale, goods are to be supplied according to a
sample agreed upon

 Conditioninasalebysampleaswellasby  Description:Ifthesaleisbysampleas  wellas  by
description, the goods must be correspond both with the sample as well as description

 ConditionastoFitnessorQuality:Inanimpliedconditionisdeemedtoexistonthepartof  the  seller
that the goods supplied shall be reasonably fit for the purpose for which the buyer wants
them.  E.g. X purchased a hot water bottle from Y, a retailer. X asked Y if it would stand
boiling water. Y told him that the bottle was meant to hold hot water. The bottle burst when
hot water was poured into it and injured X’s wife. Y is liable to refund the price and pay
damages because bottle was unfit for the purpose for which it was purchased

 Condition as  to Merchantability:  Merchantable quality  means quality  and condition of
goods must be as per the description and free from hidden defects.  E.g.  where the towel
supplied contained certain chemicals which could cause skin disease to a person using that.
The towel was not of merchantable quality and the buyer was entitled to reject the goods.

 Conditions as to Wholesomeness:  In case of eatables, there is an implied condition as to
wholesomeness,  free from any defect.  E.g.  W bought  a  bottle  of  milk from H, a  dealer
inmilkshop.Themilkwasinfectedwith  germs.W,ontakingthemilkfellill.Hwasheldliable  to  W
for the consequent illness
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(W.2).ImpliedWarranties

 Warranty of Quite Possession: There is an implied warranty that the buyer shall have and
enjoyquitpossessionofthegoods.Thisisanextensionoftheimpliedconditionastotitle.
E.g. M a lady purchased a second hand type- writer from B. she thereafter spend somemoney
on its repair and used it for some months. Unknown to the parties the type-writer was a stolen
one and M was compelled to return the same to its true owner. She was entitled to recover
from the sellers for the breach of this warrantydamages for price and also for cost of repair

 Warranty of free from burden:- There is an implied warranty that the goods are free from
any charge of any third person if the buyer is not aware of such charge. E.g. X borrowed rs.
500 from Y and hypothecated his radio with Y as security. Later on X sold this radio to Z
who bought in good faith.  Here Z can claim damages from X because his possession id
disturbed by Y having a charge

 Disclosure of dangerous nature of goods: There is an implied warranty on the part of the
seller that in case the goods are of dangerous nature he will warn the ignorant buyer of the
probable danger.

(C.W.3)Doctrineof CaveatEmptor(Let’sBuyer Beware)

• It is no part of the seller’s duty in a contract of sale of goods to the buyer an article suitable
for a particular purpose, or of a particular quality, unless such quality or fitness is made an
express term of the contract beware

(C.W.3.1)Exceptionstothe‘doctrineofcaveat emptor’
• Fraud: If he seller has made a false representation relating to the goods and the buyer has

relied upon it to his damage
• Merchantable Quality : In the case of goods bought bydescription from seller who deals in

the class of goods, there is an implied condition that the goods shall be of “ merchantable
quality”

• In case of sale by Description:  Where the goods are sold by description and the goods
supplied by the seller do not correspond to the description

• In case of sale by Sample: Where the goods are sold by sample and the goods supplied by
the seller do not correspond with the sample

• In case of sale by sample as well as Description : Where the goods are sold by the sample
as well  as description and the goods supplied do not  correspond with sample as well  as
description.
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(PC)PerformanceofContractof Sale
• Theperformance of contract ofsale implies deliveryof goods bythe seller and acceptanceof 

the delivery of goods and payment for them by the buyer, in accordance with the contract

(PC.1)PerformanceofcontractofSale

1. Duty of the seller and the buyer:  It is the duty of the seller to deliver the goods and of
thebuyer to accept and pay for them, in accordance with the terms of the contract of sale.

2. Delivery:Deliverymeansvoluntarytransferofpossessionofgoodsfromonepersonto another.

Modesofdelivery(Delivery Cont)

 Actual  delivery:  Where  the  goods  are  physically  handed  over  by  the  seller  or  his
authorized agent to the buyer

 Symbolic  delivery:  Where  the  goods  are  bulky  and  incapable  of  actual  delivery.
Delivering of key of the ware house, railway receipt etc

 Constructive delivery: Where the third person in possession of goods acknowledges to
hold goods on behalf of and at the disposal of the buyer, the delivery is constructive

Rulesregardingdelivery(Delivery Cont)

 Methodsof delivery ofgoods: Deliverymaybe either actualor symbolic or constructive

 Delivery and payment  are  similar  :-  The seller  shall  be  ready and willing to  give
possession of the goods to the buyer in exchange for the price and buyer shall be ready
and willing to pay the price in exchange for possession of the goods

 Delivery to be made to buyer  :- Delivery of goods sold has the effect of putting the
goods in possession of the buyer or of any person authorized to hold them on his behalf

 Part delivery :- Delivery of parts of goods, in progress of delivery of whole amounts to
deliveryofthewhole, ifhereisno intentionofsevering(separating)ofsuchpartfromthe whole

 Mode of  delivery  :-  Mode  of  delivery  depends  on  the  contract  between  the  parties
whetherit is forthe buyer to takepossession of the goods or for the seller to send them to
the buyer depend upon the contract

 Place of delivery:- Goods agreed to be sold areto be delivered at the place at which they
are at the time of the agreement to sell
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 Time of delivery: - Where no time for sending the goods is fixed the seller is bound to
send them within a reasonable time. It implies that where time is fixed, the seller must
send the goods in time. If the delivery is to be done as and when required, demand for
delivery must be made at reasonable time

 Demandatreasonablehour:-Demandfordeliverymustbemadeatreasonable hour.

 Goods in possession of third person: Where the goods at the time of the sale are in
possession of the third person, delivery to the buyer is only effected when such third
person acknowledges to the buyer that he holds the goods on his behalf

 Expenses: Expenses of and incidental to delivery are as a general rule to be borne by the
seller. The party may however, agree otherwise

 Installment delivery:  Buyer of the goods is not bound to accept delivery thereof by
instalments unless otherwise agreed. An agreement for delivery by instalments is made
expressly or from the conduct of parties

 Examining the goods:  The buyer has a right to examine the goods which he has not
previously examined before he accepts them

2.3.Deliveryof WrongQuality(DeliveryCont)

 In case of short delivery: - The buyer may reject the goods delivered. If he accepts, he
must pay for them

 Incaseofexcessdelivery:  -Thebuyermayacceptthegoodsincludedinthecontract  and  reject
the rest or he may reject the whole. If he accepts the whole, he must pay for them

 Where the seller mixes his goods with the buyers’ goods: - The buyer may accept the
goods which are in accordance with the contract or reject the rest or he may reject the
whole

(PC.2). Buyers liability for rejecting or refusing delivery of the goods: - If he buyer refuse to 
take goods within a reasonable time, buyer is liable to the seller

(PC.3)Rightsofthebuyer

 RightTo havedelivery as percontract (sec31 &32 ):-thefirst right of thebuyeris to have
delivery of the goods as per contract

 Right To reject the contract :- (sec 37) if he seller sent to the buyer a larger or smaller
quality of goods then he ordered, the buyer may reject the whole, accept the whole or
accept the quantity he ordered and reject the rest
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 To notice of insurance :- unless otherwise agreed, where goods are sent by the seller to
the buyer by a sea route, the buyer has a right to be informed bythe seller so that he may
get the goods injured

 Right To examine the good :- the buyer has a right to examine the goods which he has
not previously examined before he accepts them

 Right to sue for breach of contract :-  suit for damage, suit for price, suit for specific
performance, suit for breach of warranty

(PC.3)Dutiesof thebuyer

 To accept delivery of goods and make payment (sec31):- it is the duty if the buyer to
accept the goods and pay for them, in accordance with the terms of the contract of sale.
The buyer must be ready and willing to pay the price in exchange for possession of the
goods.

 To demand for delivery (sec35):- apart from any express contract, it is the duty of the
buyer to apply for delivery.

 To demand for delivery at a reasonable hour (sec 36(4)):- It is the duty of the buyer to
demand delivery at a reasonable hour.

 Toacceptinstallmentdeliveryandpayforit(sec38(2)):-Unlessotherwiseagreed,the  selleris
not entitled to deliverthe goods byinstalments and if hedoes so, thebuyeris not bound to
accept the goods.

 To inform the seller if he rejects the goods (sec 43):- Unless otherwise agreed, it is the
duty of the buyer to inform the seller in case he refuses to accept the goods.

 To compensate the Seller:- Where the buyer refuses to accept and pay for the goods, he
will have to compensate the seller, in a suit by him, for damages for non- acceptance.

(PC.4).Rightsofthe seller

 Toreceive thepriceof thegoods
 To receive compensation or sue for damages for any loss occasioned by him by neglector

refusal of the buyer to take delivery of the goods
 Toreceive reasonable chargeforcare and custodyof the goods
 If he is Unpaid seller then to exercise his right of lien(legal claim ), to exercise his rightof

resale
 ToSuethe buyer for damageforrefusingto accept thegoods.
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(PC.5)Duties

 ToDeliverthegoodswhenbuyerdemandsthedeliverythereof

 ToCompensatethebuyerin caseherejectthecontract

 Togivereasonable opportunitytothebuyer to examinegoods

 Torefundthe amount paid bythe buyer in casehe fails todeliver the goods

1.2.10(US)UNPAID SELLER
Accordingtosec.45unpaidsellerasfollows

 Whenthe wholeofthepricehasnot been paid

 Whenabillofexchangeorothernegotiableinstrumenthasbeenreceivedasaconditional

standard.

(US.1)Rightsof SelleragainsttheGoods
 Right of lien: - The term lien means the right to retain possession of goods and refuse to

deliver them to the buyer until the price due in respect of them is paid. This right of lien

can be exercised only for the non-payment of the price and not for any other charges.

 RightofstoppageofGoodsinTransit:-Therightofstoppageintransitmeanstheright  of

stopping the good while they are in transit to regain the possession and to retain them till

his full price is paid.

 Right of Resale: The right of resale is a very valuable right given to an unpaid seller. If

the buyer continues to remain in default, then the seller should be expected to retain the

goods.  The  law gives  to  the  unpaid  seller  a  limited  right  to  resell  the  goods  in  the

following cases

 Wherethe goodsareofaperishable nature.
 If on a resale, there is a loss to the seller, he can recover it from the defaulting

buyer.
(US.2).BuyerrightsagainstSeller

 Suitfordamages fornon-delivery (sec57):- Wheretheseller refuses to deliverthe goods to the
buyer, the buyer may sue the seller for damages for non-delivery

 Suit for specific performance (sec 58):- In any sue for breach for contract to deliverspecific
or ascertained goods, the court may direct that the contract shall be performed specially
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 Suit for breach of warranty (sec59): Where there is a breach of warranty by the seller or
where the buyer selects or its compelled to treat any breach of a condition on the part of the
seller as a breach of warranty, the buyer is entitled to reject the goods or he can take legal
action against the seller

 Suit the seller for damage for breach of Warranty: E.g. M a lady purchased a secondhand
type- writer from B. she thereafter spends some money on its repair and used it forsome
months. Unknown to the parties the type-writer was a stolen one and M was compelled to
return the same to its true owner. She was entitled to recover from the sellers for thebreach of
this warranty damages for price and also for cost of repair

 Suit for Interest: - in case of breach of the contract on the part of the seller, the buyer may
sue the seller for interest from the date on which the payment was made.

NegotiableInstrumentsAct1881:

The word negotiable means transferable by delivery and the word instrument means ‘a
written document by which a right is created in favor of some person’. Thus, the term“negotiable
instrument” literally means “a written document transferable by delivery”.

Exampleofnegotiableinstruments
 Billofexchange
 Promissorynotes
 Cheque
 Treasurybills
 Hundis etc

Natureandbasicsof negotiable instruments
 Writing and signature :- Negotiable instruments must be written and signed by the parties 

according to the rules relating to promissory notes, bill of exchange and cheques

 Money: - Negotiable instruments are payable by legal tender money of India. The liabilities
of the parties of negotiable instruments are fixed and determined in terms of legal tender
money

 Freely transferability: - The propertyin a negotiable instrument is freely transferable. They
can be transferred from one person to another by a simple process. Two things are required
for a valid transfer: endorsement (signature of the holder) and delivery

 Title of holder free from all defects :- A person taking an instrument ‘bona fide’ and ‘for
value or the transferee of a negotiable instrument, when he fulfills certain conditions, known
as a holder in due course gets the instrument free from all defects in the title of the transferor
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 Notice:- It  isnotnecessaryto givenoticeoftransferofanegotiableinstrumenttotheparty liable to
pay.

 Presumption:-A  negotiableinstrumentisalways  subjecttocertainpresumptions.Theywill  be
applicable unless contrary is proved. E.g. it is presumed that there is consideration. It isnot
necessary to write in a promissory note the words “ for value received “because the payment
of consideration is presumed

 Special procedure: - A special procedure is provided for suits on promissorynotes and bills
of exchange

 Popularity:-  Negotiable  instrumentsarepopular  incommercial  transactionsbecauseoftheir
easy negotiability and quick remedies

 Evidence: - A document which fails to qualify as a negotiable instrument may nevertheless
be used as evidence of the fact of gratefulness

Presumptionsasto NegotiableInstruments(sec118&119)
 Ofconsideration:-Thateverynegotiableinstrumentwasmadeordrawnaccepted, endorsed, 

negotiable or transferred for consideration

 Astodate:-Thateverynegotiableinstrumentbearingadatewasmadeordrawnonsuch date

 Astotimeofacceptance:-Thateveryacceptedbillofexchangewasacceptedwithina reasonable 

time after its date and before its maturity

 Astotimeof transfer :- That everytransfer ofanegotiablewasmadebeforeits maturity

 As to time of endorsement :- That the endorsement appearing upon a negotiable instrument 

were made the order in which they appear thereon

 Asto stamp :-That alost promissorynote, bill of exchangeor chequewasdulystamped

 Holderpresumedtobeaholderinduecourse :-Everyholderofanegotiableinstrumentis 

presumed to be a holder in due course

 As to protest: - In a suit upon an instrument, which has been dishonored, the court shall, on 

proof of the protest, presume the fact of dishonor, unless and until such fact is disproved.

(T)Typesof Negotiable Instrument
Instrumentsnegotiablebystatute

 Promissorynotes

 Billsofexchange
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 Cheques

(T.1)PromissoryNotes
A ‘Promissory note’ is an instrument in writing containing an unconditional undertaking,

signed by the maker, to pay a certain sum of money only to, or to the order of a certain
person, or to the bearer of the instrument.

EssentialcharacteristicsofaPromissoryNote

 It is an instrument in writing: - A simple verbal promise to pay is not a promissory note.
The promise should be in writing. The writing may be in ink or pencil, or printing. In other
words, an oral promise does not make a promissory note since it is not an instrument

 It is a promise to pay: - There must be an express undertaking or promise to pay. A simple
acknowledgement of implied undertaking bythe use of the word ‘debt’ is no sufficient and it
does not constitute a promissory note

 Signed  by  the  maker:  -  The  instrument  must  be  signed  by  the  maker,  otherwise  it  is
incomplete and of no effect. Signature means the writing of a person’s name in order to
confirm and give effect to the contract contained in the instrument.

 Other formalities: - The other formalities regarding number, place, consideration, etcthough
usually found given in the promissory notes. Promissory note must be properly stamped as
require by the Indian stamps Act

 Definite and unconditional promise: - The promise must be definite and unconditional. It
may be noted that a promise to pay is not conditional if it depends upon an event which is
certain to happen

 Promise to pay money only: - The payment to be made under the instrument must be in the
legal  tendermoneyof  India.  Iftheinstrument  contains  apromiseto  paysomethingotherthan
money or something in addition to money, it cannot be a promissory note

 Maker mustbeacertainperson :-Theinstrumentitselfmust indicatewithcertaintywhois person
or are the person engaging him or themselves to pay

 Payee must be certain: - Like the maker, the payee of promissory note must also be certain
on the face of the instrument. A note is valid even if the payee is misnamed or indicated by
his official designation only provided he can be ascertained by evidence

 Sumpayablemustbecertain  :-Foravalid promissorynoteit  is also essential  that thesome of
money promised to be payable must be certain and definite

 Itmaybepayableondemand:-The expressionondemandmeanspayableimmediately
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Partiestoapromissorynote

 Maker:-Makeristhepersonwhopromisestopaytheamountstatedinthenote.Heis debtor

 Payee:-Payeeis theperson to whom theamount of thenoteis payable, i.e., the creditor

 Holder;-Heis either thepayeeor theperson to whomthe notemayhavebeenendorsed

(T.2). Bill ofExchange

Abill of exchange is “an instrument in writing containing an unconditional order,signed by the
maker, directing a certain person to pay a certain sum of money only to, or to the order of, a
certain person or to the bearer of the instrument”.

EssentialElementof Bill of Exchange

 Itmust bein writing:-thebill ofexchangemustbein writing

 Ordertopay:-theorder doesnotmeancommand.Anyrequestor

 directionorotherwords,whichshown anintention ofthedrawerto cause apayment

 Beingmadebythe drawee issufficient.

 Unconditional  order:-theordermust  beunconditional,asthebillispayableatallevents.  It  is

absolutely necessary for the drawer’s order to the drawee to be unconditional. The order must

not  make  the  payment  of  the  bill  dependent  on  a  contingent  (conditional)  event.  A

conditional bill of exchange is invalid

 Signature of drawer: -  the drawee must sign the instrument. The instrument without the

proper signature will be unclear and hence ineffective.

 Drawee :- a bill, in order to be perfect, must indicate a drawee who should be called upon to

acceptor pay it

 Parties:-  thedrawer,the draweeand thepayee – theparties  to  abill  areto bespecified in  the

instrument with reasonable certainty

 Certaintyofamount:-the sum(amount)mustbecertain

 Payment in kind is not valid: - the medium of payment must be in money and money only.

The distinctive order to pay anything in kind will ineffective the bill

 Stamping:- a bill of exchange, to be valid, must be duly stamped as per the Indian stampact
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 Cannotbemadepayabletobearerondemand:-abillofexchangeasoriginallydrawn cannot be 

made payable to bearer on demand

Partiestoabillofexchange
 Drawer:-themaker ofa billof exchangeis calledthe drawer

 Drawee:-the person directed to paythe moneybythe drawer is called thedrawee

 Payee:-thepersonnamed in theinstrument, to whom to whoseorderthe moneyaredirected to be

paid by the instrument are called the payee

DistinctionbetweenPromissoryNotesandBillofExchange

BILL OFEXCHANGE PROMISSORY NOTE

No of parties Threeparties-drawer,drawee, 
payee

Twopartiesmakerandthe payee

Promise/order A bill contains an unconditional 
order to pay

A note contains
anunconditional 

promise to pay
Debtor/creditor The  drawer  of  a  bill  is  the

creditor  who  directsthe  drawee
to pay

The maker  of  the note is  the
debtor  and  he  himself
undertakes to pay

Identityof payor andpayee In  a  bill,  the  drawer  and  the
payee must be one and the same
person

A note cannot be
madepayable to the maker

himself

Acceptance A  bill  payable  after  a  certain
period must be accepted by the
drawee before it is presented for
payment

A note requires no acceptance
as  it  is  signed by the  person
who is liable to pay

Immediaterelation The drawer of the bill stands in
immediate  relation  with  the
acceptor and not the payee

The maker of the note stands
in immediate relation with the
payee

Noticeof dishonor Notice of dishonor must begiven
to all the persons who are to be
made liable to pay

Such notice is not required to 
be given to the maker
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Classificationofbills

 Inland and foreign bills:  - inland bills are drawn in India on a person residing in India

whether payable in or outside India. Foreign bills drawn outside India on anyperson residing

outside India

 Time and demand bills: -  a bill payable after a fixed time is termed as a time bill. A bill

payable after date is a time bill, a bill payable on demand is termed as a demand bill

 Trade and accommodation bills: - a bill drawn and accepted for a real trade transaction is

termed as trade bill.

 Abilldrawnand  acceptednotforareal  tradebut  onlytoprovide  financial  helptosomeparty  is

termed as an accommodation bill.

(T.3)Cheque

A cheque is a bill of exchange drawn on a specified banker and not expressed to be payable 
otherwise than on demand.

Essentialelementsofacheque

 Inwriting:-Itmustbeinwriting

 Expressordertopay :-Theremust beanexpress order topayand notrequest to pay

 Definiteandunconditionalorder:-Theordermustbeanexpressordertopayandnot request to pay

 Signedbythedrawer:-Itmustbe signedbythedrawer

 Orderto pay certain sum:-Theorder must be to payacertain sum(amount)

 Orderto paymoney only:-Theorder must be to paymoneyonly

 Certainthreeparties:-drawer,draweeandpayeemustbecertainandmustbementionedin the 

instrument

 Drawnuponacertainbanker:-itmustalwaysbedrawnupon aspecifiedbanker

 Payableondemand:-itmustalwaysbepayable ondemand

Partiestoa cheque:
 Drawer:Draweristhepersonwhodrawsthecheque,i.e..,thedepositorofmoneyinthe bank

 Drawee:Draweeisthe drawersbankeronwhomthechequehasbeen drawn

 Payee:Payeeisthepersonwho isentitled toreceive thepayment ofacheque.
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Differencebetween ChequeandBillof Exchange:

CHEQUE BILL OFEXCHANGE

1. Drawer Itisalwaysdrawnon abank It is usually drawn on some person 
or firm.

2.Payable

ondemand

Itisalwayspayableondemand It may be payable on demand or on 
the expiry of a fixed period.

3. Acceptance Itdoesnotrequireanacceptance Itrequires anacceptanceofdrawee

4. Stamp Itdoesnot requirea stamp It must beproperlystamped

5.Grace period It is payable immediately on
demand without any days of grace

Inbillofexchange,threedaysof grace 
are allowed from the due date

6.Payabletobearer on
demand

Acheque drawn“payableto 
bearer on demand shall be valid

Abillpayableondemandcannever be 
drawn payable to bearer

7. Crossing Itcanbe crossed Itcannotbecrossed

8.Countermanded 
(cancelled)

Thepaymentofchequemaybecounter
manded by the drawer

Thepaymentofabillcannotbe 
countermanded

DifferencebetweenChequeandPromissoryNote

Cheque Promissory Note

1. Drawer Itisalwaysdrawnon abank Itisusuallydrawnonsome person
or firm.

2.Payableondemand It is 
demand

always payable on It may be payable on demand
or  on  the  expiry  of  a  fixed
period.

3. Stamp Itdoesnotrequirea stamp It must be properlystamped

4.Payable
demand :

on bearer on A  chequedrawn  “  payable  to
bearer  on  demand  shall  be
valid

A bill payable on demand can
never  be  drawn  payable  to
bearer
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5. Crossing Itcanbe crossed Itcannotbecrossed

6. countermanded(cancelled) Thepaymentofabillcanbe 
countermanded

Thepaymentofabillcannot be 
countermanded.

SimilaritiesbetweenChequeandPromissoryNote

1. Boththeinstrument doNot needacceptanceas theyarepayable on demand

2. Theparties involved intheImmediaterelationarethe makerof theinstrumentand the payee

Typesofcheque

 Open cheque: An open cheque is payable at the counter of the bank for the presentation of
the cheque. Such a cheque runs great risk in the course of circulation because if a wrong
person takes away the payment of an open cheque it is difficult to trace him

 Crossed cheque: A cheque is said to be crossed when two transverse parallel lines with or
without any words are drawn across its face. Crossing affords security and protection to the
holder of the cheque. Cheques are crossed in order to avoid losses arising from open cheques
falling into the hands of wrong person.

Whomaycrossacheque?

 Drawer:-He maycrossthechequegenerallyorspecially

 Holder:-Wherethechequeis uncrossed, theholder maycross it generallyor specially

 Banker :- Where a cheque is crossed specially, the banker to whom it is crossed may again
cross it especially to another bank for collection

 Demand Draft:  Demand draft is drawn by one branch of a bank on another branch of the
same bank instructing the latter to pay a specified sum of money to a named payee or to his
order

 Hundis:  A Hundi is a negotiable instrument by usage. It is often in the form of a bill of
exchange drawn in any local language in accordance with the custom of the place.Sometimes
it can also be in the form of a promissory note. A Hundi is the oldest known instrument used
for the purpose of transfer of money without its actual physical movement. The provisions of
the Negotiable Instruments Act shall  applyto hundis onlywhen thereis no customary rule
known to the people.


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Transferof NegotiableInstruments

Negotiation:  According to  SEC 14,  when a promissory note,  bill  of  exchange or  cheque is
transferred to anyperson, so as to constitute that person the holder thereof, the instrument is said
be negotiated

(TN)TRANSFERBY NEGOTIATION:-

Negotiation is  the process of  transferring a  negotiable  instrument  in  the  manner  future in  a
negotiable instrument

(TN.1)Mode of Negotiation: Negotiation bymere delivery: - it does not require signature of the
transferor and the transferee becomes the holder. The transferor of the holder instrument is not
liable on its dishonor because by not signing as endorser. E.g.A delivers a cheque to B for safe
custody.  This  will  not  amount  to  negotiation  because  there  is  no  intention  to  transfer  the
ownership of the instrument to B.

• Negotiation  by  endorsement  and  delivery:  -  Sec  15.  when  the  maker  of  the  negotiable
instrument signs the same, otherwise than as such, maker, for the purpose of negotiation, on
thebackoron aslipofpaperannexedtheretocontainstampandthesignatureoftheendorser

(TN.2)Whomayendorse/negotiate:Maker,Drawer,Payee,Joint makersetc

(TN.3)Essentialrequirementofavalidendorsement:

On the back or on a slip of paper annexed (fixed) thereto contain stamp and the signature of the
endorser. It must be completed by the delivery of the instrument.

(TN3.1)Kindsof Endorsement

 Blank or general endorsement (sec 16(1)): An endorsement is said to be blank if endorser
signs his name only on the face or back of the instrument. E.g. ram sign on the back of the
bill. The property in the bill may pass by simple delivery as if the bill is payable to bearer

 Full or special endorsement (sec 16(1)):- If an endorser signs his name and adds a direction
to pay the amount mentioned in the instrument. E.g., pay to ram

 Partial endorsement (sec 56):- When an endorsement declares to transfer to the endorsee a
part only of the amount of the instrument, the endorsement is said to be partial. But it is not
valid. E.g.A is the holder of bill of exchange for RS.1000. he writes on it“pay B Rs. 100”.
The endorsement is invalid
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 Restrictive endorsement: -  An endorsement is said to be restrictive when it prohibits the
further  negotiability  of  the  instrument.  It  merely  entitles  the  holder  of  the  instrument  to
receive the amount on the instrument for a specific purpose E.g. .pay to ram only.

(TN3.2) Liability of Endorser on Dishonor: Every endorser of negotiable instrument is 
liabletoeverysubsequentpartytoitprovidedduenoticeofdishonorisgiventoorreceivedbyhim
E.g.AbillisdrawnbyAuponBandispayabletoC.CendorsesthebilltoDwhointurnitto
E.if Bdishonorthebill, Ehas rights toagainst alltheparties.

NegotiationbyUnauthorized Parties

1. Lostnegotiable instruments

 Notice to prior parties  :- The owner of the lost bill should give notice of the loss to the
parties liable on the bill for they will thereby be prevented from taking it up without proper
inquiry

 Finder acquires no title: - The finder of the lost bill acquires no title to it. The rightfulowner
is entitled to recover it from the finder

 Duplicate of lost bill :-  Where a bill of exchange has been lost before it is overdue, the
person who was the holder of it may applyto the drawer to give him another bill of the same
mood,security to the drawer to cover him against loss

 ApplicationtotheDrawee:-Thepartywhohas  lostthebillmustmakeanapplicationtothe  drawee
for the payment at the time It is due

 Security  in  case  of  Loss  :-  Any  person  liable  to  pay  the  amount  due  on  a  negotiable
instrument  and called upon by the holder  to  pay is,  before payment,  entitled to  see  the
instrument

 Payment in due course ;- If the finder obtains payment on the lost bill or note, the person
who pays in due course gets a valid discharge for it. But the true owner can recover the
money due on the instrument as damages from the finder

 Rights of holders in due course :- If the finder of the lost bill , which is endorsed in blank,
negotiates it toa bona fide transferee for value, the latter acquire a valid title to it

 Effect of forgery :- If the finder of the lost bill forges the endorsement of the loser even the
bona fide transferee for valueacquires no title to it, for forgery can confer no title

2. Stolen instruments: - The position in case of stolen instrument is more or less the same as in
the case of a lost instrument. The thief does not get any title to the instrument
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3. Instrumentsobtainedbyfraud:-Ifapersonobtainsanegotiableinstrumentbyfraudor compulsion,
he is not entitled to enforce its payment as his title is defective

4. Instrumentsobtainedforanunlawfulconsideration:-Anegotiableinstrumentfora
consideration of a contract, which is illegal or opposed to public policy, it is void

5. Forged  Instrument  &  Forged  Endorsement:  -  forged  instrument  and  endorsement
cannotacquire the holder in due course.

(TN.4)Liabilityof PartiestoNegotiable Instrument
 Liabilityof drawer (sec 30) :- the drawer of bill of exchange is bound, in case of dishonor by

the drawee thereof, to compensate the holder, provided due note of dishonor has been given

to or received by the drawer

 Liability of drawee of Cheque (sec 31):- the drawee of a cheque has sufficient funds of the

drawerinhishands.  Indefaultofsuchpayment,thedrawee,i.e.,thebankermustcompensate  the

drawer for any loss or damage caused by such default

 Liability of maker of note and acceptor of bill( sec 32) :- the maker of a promissorynote and

the acceptor of a bill of exchange are the persons who are primarily liable to pay the amount

to the holder on demand

 Liability of Endorser (sec 356) :- the endorser of a negotiable instrument before maturity is

liable o all subsequent holders in case of dishonor of the instrument

 Liabilityof prior parties to a holder in due course (sec 36) :- everyprior partyto a negotiable

instrument is liable thereon to a holder in duecourse until the instrument is duly satisfied

 Liabilityof prior partyas a principal debtor in respect of each subsequent(following) party:-

as between the parties so liable as sureties, each prior partyis , in the absence of a contract to

the opposing, also liable thereon as aprincipal debtor in respect of each subsequent party

 Discharge of endorser’s liability:- where the holder of negotiable instrument, without the

consent of the endorser, destroys the endorser’s preparation against a prior party, theendorser

is discharged from liability to the holder to the same extent as if the instrument has been paid

at maturity.

1. Effect of forged endorsement :- an acceptor of a bill of exchange already endorsed is not

relieved from liability by reason that such endorsement is forged
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2.  Liability of acceptor of a bill drawn in untrue name :- an acceptor of bill of exchange

drawn in a untrue name and payable to drawers order is not relieved from liabilityto any

holder in due course, on the ground being that such name is untrue

3. Liability  on  negotiable  instrument,  etc.,  made  without  consideration  :-  a  negotiable
instrument made, drawn, accepted, endorsed or transferred without consideration which
fails, creates no obligation of payment between the parties to the transaction

(Es)EnforcementofSecondaryLiability

(ES.1) Secondary liability

On a negotiable instrument, secondary liability is similar to the liability of a guarantor in a
simple contract in the sense that it is contingent liability. In other words, a drawer or an endorser
will be liable only if the party that is responsible for paying the instrument refuses to do so. The
drawer’s  secondary  liability  does  not  arise  until  the  drawee  fails  to  pay  or  to  accept  the
instrument, whichever is required

 Proper  and timely  presentation:  Presentation  is  the  formal  production  of  a  negotiable
instrument  of  payment.  Payment  can  be  made  by  any  commercially  reasonable  means;
including  oral,  written  etc.  one  of  he  most  crucial  criteria  for  proper  presentment  is
timeliness. Failure to present an instrument on time is the most common reason for improper
presentment and leads to unqualified endorses being discharged from secondary liability

 Dishonor:  An instrument is dishonored when the required presentment is excused ( maker
died)

 Proper notice:  Once an instrument has been dishonored, proper notice must be given to
secondary parties within thirty days.

(PN)PartiesinNegotiableInstrument

 Holder: Who is entitled in his own name to the possession of goods. Holder means 
thebearer of the bearer instrument

 Holderinduecourse:Becomesthepossessorofanegotiableinstrumentpayableto holder.
 Atransferee gets bettertitlethanthetransferor

(PN.1)Qualificationofholderindue course

 He must be a ‘holder: He must be entitled to the possession of the instrument in his ownname
under a legal title and to recover the amount thereof from the parties liable.
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 He must be a holder for valuable consideration: There must be some consideration to which
law attaches value. The consideration, however, need not be adequate

 He must have become the holder of the negotiable instrument before its maturity: The holder
who acquires a negotiable instrument after maturity cannot be a holder in due course.

E.g. If a person present cheque in the bank after six months fromthe given date. It is not valid &
he is not holder in due course
 He must take the negotiable instrument complete and regular on the face of it: - it is the duty

of  every  person  who  takes  a  negotiable  instrument  to  examine  its  form  and  contents
thoroughly. If it is incomplete, drawer’s name is not there or it is properly stamped, he will
not become a holder in due course

 He must have become holder in good faith: - without having sufficient cause to believe that
any defect existed in the title of the transferor. This is the most important condition to be
satisfied.

(PN.2)Privilegesof aholderin due course

 Instrumentcleansedofalldefects:-once  anegotiableinstrumentpassesthroughthehandsof  a
holder in due course, it gets cleansed of its defects provided the holder was himself not a
party to the fraud, which affected the instrument in some stages of its journey

 Rights not affected in case of an unclear instrument :- the right of holder in due course to
recover money is not at all affected even though the instrument was originally an unclear
stamped instrument and transferee completed the instrument for a sum greater than what was
intended by the maker.

 All prior parties liable:- all prior parties to the instrument continue to remain liable to the
holder in due course until the instrument is duly satisfied

 No effect of conditional delivery:- where an negotiable instrument delivered conditionally or
for a special purpose and is negotiable to a holder in due course, a valid delivery of it is
conclusively presumed and he acquires good title to it

 Instrument obtained by unlawful means or for unlawful consideration :- the person liable to
pay on a negotiable instrument cannot, as against a holder in due course, contend that he had
lost it, or that It was obtained from him by means of an fraud or for an unlawfulconsideration

 Every holder is a holder in due course:- the law presumes that every holder is a holder in due
course, until any against from opposite parties

 Estoppels against denying original validity of instrument :- the maker of a promissory note,
thedrawerofabillofexchangeandtheacceptorofbillofexchangeforthehonorofthe
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drawercannot,inasuitthereonbyaholderInduecourse,rejectthevalidityofthe instrument as 
originally made or drawn

 Endorser not permitted to deny the capacity of prior parties :- the endorser of a negotiable
instrument  cannot,  in  asuit  thereon  byasubsequent  holder,  reject  thesignatureorcapacityto
contract of any prior party to the instrument

Differencebetweena HolderandaHolderin Due Course

HOLDER HOLDERIN DUE COURSE

1. Consideration He may become the payee of an
instrument  even  without
consideration

He acquires possession for
consideration

2.Before maturity He need not become thepossessor
before  the  maturity  of  the
instrument

He  must  become  the  possessor
before the maturity of theinstrument

3. Good faith He need not become the
possessor in good faith

Hemustbecomethepossessorin good 
faith

4.Righttohavebetter
title  than  that  of
transferor

He cannot have a better title than 
that of transferor

He can have a better title than that 
of transferor

5.  Right  to  enforce
rightsagainstallprior
parties:-

He cannot enforce his rights
against all the prior parties

Hecanenforcehidrightsagainstall the 
prior parties

6. privileges He  does  not  enjoy  all  the
privileges  available  to  holder  in
due course.

He enjoy some privileges under the 
act sec 20, 36 etc

(DN)Dischargeof Negotiable Instruments

 DN.1Discharge of Instrument: - An instrument is said to be discharged only when the
party who is ultimately liable thereon is discharged from liability

 DN.2 Discharge of one or more parties :- A party is said to be discharged only when a
party or parties to a negotiable instrument is discharged and the instrument continues to
be negotiable with the liabilities of undercharged parties thereto.
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DN.1Modeof dischargeof an instrument

 By payment in due course :- If the maker or acceptor makes payment to the holder of the
instrument  at  oraftermaturityin  good  faith  and  without  noticeofanydefect  in  thetitletothe
instrument, the instrument is discharged

 By cancellation :- If the holder of an instrumentcancels acceptor’s or endorser’s name with
intent to discharge him, the instrument is discharged

 By party primarily liable becoming holder: - If the acceptor of bill of exchange becomes it
holder at or after maturity in his own right, the instrument is discharged. This happens by
negotiable back

 By express  waiver  (release):-When  the  holder  of  a  negotiable  instrument  at  or  after  its
maturity absolutely and unconditionally reject in writing or give-up his rights against all the
parties to the instrument, the instrument is discharged

 By discharge as a simple contract: A negotiable instrument may be discharged in the same
way as any other contract for the payment of money.

(DN.2)Modeof dischargeof oneormore parties

 By payment :- When payment on an instrument is made in due course, both the instrument
and the parties to it are discharged

 By cancellation: - Holder may purposely cancel the name of any of the third parties liable
under  a  negotiable  instrument  with  intent  to  discharge  them  from  liability  thereon.
Cancellation in order to release a party from liability must be intentional

 By release :- If the holder of a negotiable instrument releases any party to instrument release
any party to the instrument by any method other than cancellation of names, the party so
release and all parties subsequent to him, who have a right of action against the party so
released, are discharged from liability

 By taking qualified acceptance :- If the holder of the bill agrees to a qualified acceptance all
prior parties whose accept is not obtained to such an acceptance are discharged from liability

 By not giving notice of dishonor :- Any party toa negotiable instrument to whom notice of
dishonor is not sent bythe holderis discharged from liabilityas against the holder, unless the
circumstance are such that no notice of dishonor is required to be sent

 By non – presentation for acceptance of a bill: - When a bill of exchange is payable certain
period after view, its holder must present it for acceptance to the drawee within a reasonable
timeafteritisdrawn.Ifhemakesadefaultinmakingsuchpresentationthedrawerandall
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endorsers who were liable towards such a holder are discharged from their liability towards 
him

 Bydelayingpresentingcheque:-Itisthedutyoftheholderofachequetopresentitfor payment within 
reasonable time. If he fails to do so, the drawer is discharged

 Bymaterial alteration: - It is that change in the negotiable instrument. Changes in order to be 
material must alter the business effect of the instrument.

DifferencebetweendischargeofInstrumentand Dischargeof aParty

Dischargeof instrument Dischargeof a party

1.Whentakes place Where  the  party  who  is
ultimatelyliable,isdischarged
from liability

Whenanypartyorpartiesto an 
instrument is discharged

2. Negotiability Theinstrumentceasestobe 
negotiable

Theinstrumentcontinuestobe 
negotiable

3. Extinguishment of all rights 
of action

All rights of action under the
instrument  are  completely
extinguished(put to an end)

All rights of action under the
instrument are not completely
extinguished

4.Dischargeofa parties Discharge of instrument
means discharge of all parties.

Discharges of parties does not 
mean discharge of all parties
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UNIT-II
THECOMPANYACT 1956

COMPANYACT1956:

Companyact 1956 The Companyact came into force from 1 April 1956. Theact was

based  upon  the  recommendation  of  company  law  committee  appointed  under  the

chairmanship of Mr. C. H. Bhaba on 25 - 10-1950. The committee submitted its report in

1952. The Indian company act extends to the wholeIndia.

Company:
COMPANYSection3(1)(i)&(ii)oftheCompaniesAct,1956definesacompanyas:a

company formed and registered under this Act or an existing Company. Existing Company

meansa company formed and registered under any of the earlier CompanyLaws

IncorporationunderCompanyAct1956:
1. Separate legal entity:  Separate legal entity a company is a separate legal entity means it is

different from its members.It works as a individual body. It can make contracts, open a bank

account, can sue and be sued byothers.

 Artificial person:Artificial person A companyis a purelya creation of law. It is invisible,

intangible and exists only inthe eyes of law. It has no soul, no body, but has a position to

enter or exit into a contract. In short it cando everything just like a natural person.

 Perpetualexistencesec34(2):
 Perpetual existence sec 34(2) Section 34(2) of the act states that an incorporated company

has perpetual life. The life of the company is not related to the life of the members. Law

creates the company and law alone can dissolve it. The existence of the company is not

affected by death, insolvency, retirement or transfer of share of members.

 Commonseal:
 Common  seal  a  company  being  an  artificial  person  cannot  work  as  a  natural  being.

Therefore, it has towork through its directors, officers and other employees. Common seal

used as a official signature of a
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shareheldbyhim,hecannotbecalledupontobearthe lossfromhispersonalproperty.

 Transferabilityofsharesec82:
Transferability of share sec 82 the share of a company is freely transferable. The shareholder

can transfer his share to any person without the consent of other members. A company cannot

imposeabsolute restrictions on the rights of member to transfer theirshares.

TypesofCompanies(Registeredundercompanyact(1956):
Types  of  companies  (Registered  under  company  act  1956)

Incorporated:
 CharteredCompanies:Thesecompaniesareincorporatedunderaspecialchartersuch  as

theeast India Company. The bank of England. The company act does not apply to it.

 Statutory  Companies:Thesecompaniesareincorporatedbyspecialactoflegislature  (act  of

parliament or state legislature)E. g.RBI, UTI, LIC.

 RegisteredCompanies:CompaniesregisteredundertheIndianCompaniesAct,1956  are

called  registered  companies.  To  become  a  registered  company  one  has  to  take  the

certification of incorporation from the registrar. Cont…

Companywith Liability:
Company With Liability Company Limited By Share [sec12 (2) a] companies in which

theliabilityofitsmembersislimitedtotheextentoftheamountunpaidon thesharesheldbya  particular

member. COMPANY LIMITED BY GUARANTEE The liability of members is limitedto a

fixedamount which members undertake to contribute to the assets of the company in case of its

windingup.

Unlimitedliability:
Wherein members are liable for the debts of the companyirrespective oftheir interest

in the company.

Numberof members:
Number of members Private Companies [sec 3(1)(iii)] A private company is one which,

byitsArticleofassociationrestrictstherighttotransferitsshare,ifanylimitsthe maximum number of

its member to fiftyprohibitsanyinvitation tothe publicto subscribe for any share or debenture of

the company.
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Publiccompany[sec3(1) (iv)]:

A public company means a company which is not a private company.In other words, a

public company means a company which by its article does not- limits the number of its

member. Prohibit any invitation to the public to subscribe for any share in, or debentures, of

thecompany.

Companiesaccordingto control:
HOLDING AND SUBSIDIARY COMPANY where a company has control over

another company,it is known as the holding company The Company over which control

is exercised is called thesubsidiary company.

Ownership:
GOVERNMENT COMPANY (sec617) a government company means any company in

which at least51% of the paid up share capital is held by the central government or by any

state government or partly by one or more state Government.

MemorandumofAssociation:
Thefirst stepin theformation ofthecompanyis to preparememorandum ofassociation. it is

one ofthe documents which has to be filed with registrar of the companies at the time of

incorporation of  a  company.  It  is  vital  document;  tell  about  the object  of  the company‘s

formation,thepowerofthecompanyaswellastheboundariesbeyond  whichtheactionofthe

company cannot go.

ContentsofMemorandumofAssociation
Nameclause, registered officeclause, Object clause,Doctrineofultra-virus,Liabilityclause, and 

Capital clause

Importanceofmemorandum:
It  defines  the  rights  and  liabilities  of  the  members.  It  shows  the  capital  structure  of  the

companyitshowsthe object of the company It specifies the state in which the registered office

of the company is situated. It showsthe constitution of the company It specify the conditions

under which the company has beenincorporated.
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Articleof Association:
ContentsofarticleofAssociation:
 Rightsof differentclasses of shareholder.

 Useof common sealof thecompany.

 Keepingofbookof accounts andtheir audit.

 Appointment,powers,duties, salaryofMD, manager,and secretary.

 Borrowingpower of directors.

 Votingrightsof member.

 Boardmeetingsandproceedings.Windingupcompany.

Prospectus
Aprospectus, as perSection 2(36), means anydocument described or issued as prospectus

and includes any notice, circular, advertisement or other document inviting deposits from the

public  or  inviting  offers  from the  public  for  the  subscription  or  purchase  of  any  shares  or

debentures of a bodycorporate. Thus, a prospectus is not merely an advertisement; it may be a

circular or even a notice. Adocument shall be called a prospectus if it satisfies twothings:

(a) Itinvitessubscriptiontosharesordebenturesorinvitesdeposits.

(b) Theaforesaidinvitation ismadetothepublic.

DutiesofDirector 
Statutory Duties:
 Tofilereturnof  allotment:  Section75oftheCompaniesAct,1956requiresacompanyto  file

with  the  Registrar,  within  a  period  of  30  days,  a  return  of  the  allotments  stating  the

specified particulars.

 Not to issue irredeemable preference share or shares or share redeemable after 20
years.

 To discloseinterest
 Todisclosereceiptfromtransferof property.

 Todisclosereceiptofcompensationfromtransfereeofshares

 DutytoattendBoard meetings
 Other Duties:

 Toconvenestatutory,AnnualGeneralmeeting(AGM)andalsoextraordinary
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generalmeetings

 ToprepareandplaceattheAGMalongwiththebalancesheetandprofit&loss account a report

on the

 company‘saffairsincludingthereportoftheBoardofDirectors

 Toauthenticate andapproveannualfinancialstatement

 Toappointfirst auditorofthe company

 Toappointcost auditorofthe company.

GeneralDuty:
 Dutyofgoodfaith,

 Dutytocare,

 Dutynottodelegate

Director’sLiability:
 Breachof fiduciaryduty

 Ultravirus acts,

 Negligence,

 Malafideacts



52

SCE

INDUSTRIALLAW

MeaningofIndustrialLaw

UNIT-3
3. INDUSTRIALLAW

The body of law relating to relationships between employers (and their representatives)

employees (and their representatives), and government.

AnOverviewof FactoriesAct1948:

The first factories act in India was passed in 1881. It was designed primarily to protect

childrenandtoprovideforsomehealthandsafetymeasures.Hencenewfactoriesactwaspassed  in  1948

and came into force in 1st April, 1949.

Factory:

A factory is a premises whereon 10 or more persons are engaged if power is used, or 20

or more person are engaged if power is not used, in a manufacturing process

Objectives

• Itprotectstheinterestsof workmen

• ItensurebetterWorkingconditionsinan workplace

• Itregulatesconditionof employmentofyoungperson’sincludingwomen

• Itprovides forsafe andhealthyworkingconditions inside factories

• Itrequiresthe employertotakecertain minimumstepsforthewelfareof workers

• Itensures uniformityin thenumberof workinghours and leavewith wage.

Meaningof Worker: Apersonwhoisworkinginsidethe organizationfor remuneration

Meaning of Occupier: Occupier of a factory means the person who has ultimate control

over the affairs of the factory. In the case of firm or other association of individuals, any one of

the partners or members thereof shall be deemed to be the occupier. In the case of a factory

owned or controlled by the central government or any state government or any local authority,

the person appointed by the government shall be deemed to be the occupier

• DutiesofOccupier:-

1. The provision and maintenance of plant and systems of work in the factory twithout risk 
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2. Thearrangementinthefactoryforensuringsafetyandabsenceofriskto healthinconnection with the

use, handling, storage and transport of articles and substances

3. The provision of such information , instruction training and supervision as are necessary

toensure the health and safety of all workers at work

4. The  maintenance  of  all  places  of  work  in  the  factory  in  a  condition  that  is  safe  and

withoutrisk to health

5. Prepare,revise,awritten statementofthisgeneral  policywithrespecttothehealthandsafety of  the

workers at work

ProvisionofFactoriesAct1948
1. Healthmeasures

2. Safetymeasures

3. Welfaremeasures

Rulesrelatingtothehealth measures
To take care of the health of workers in factories, the Factories Act, 1948 has provided for

certain measures which are stated below:

1. Cleanliness (sec 11):- Everyfactoryshall be kept clean and free from smell arising from any

drain, privy or other irritation. It is specifically provided that in a factory:

a. All  the addition of dirt  and refuse shall  be removed daily, by sweeping or any other

method, from the floors and benches of work rooms and from stair cases and passages,

and disposed off in a suitable manner;

b. The floor of every room shall be cleaned. This shall be done at least once every week by

washing, using disinfectant or by some other effective method;

c. Where a floor is liable to become wet in the course of anymanufacturing process to such

an extent as is capable of being drained, effective means of drainage shall be provided.

d. All inside wall and sliding doors, all ceilings or tops of rooms and all walls, sides andtops

of  passages  and  staircases  shall  be  painted  or  varnished,  and  repainted  and

revarnishedatleastonceinaperiodoffive years;wheretheyarepaintedor varnished,be cleaned

at least once in a period of 14 months by such methods as may be prescribed by the

Government.
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e. Where painting or varnishing is not required, be kept white washed or color washed, and

thewhitewashingorcolorwashingshallbecarriedoutatleastonceineveryperiodof14 months.

2. Disposal of waste: -  Section 12: This section specifies on disposal of wastes and effluents

(odor). That every factory should make effective arrangements for the treatment of wastes

and effluents due to the manufacturing process carried on therein.

3. Ventilation  and  temperature:  -  Section  13:  This  section  focuses  on  ventilation  and

temperature maintenance at workplace. Every factory should work on proper arrangements

for adequate ventilation and circulation of fresh air.

4. Dust and fume: - Section 14: (This section details on the proper exhaustion of dust and fume

in the Factory. In this it is mentioned that factory which deals on manufacturing process

should take care of the proper exhaustion of dust, fume and other impurities from its origin

point.). In every factory, where due to manufacturing process, dust or fume or other impurity

arise which is likely to be injurious to the health of workers employed, effective measures

shall be taken to prevent its inhalation, and accumulation in anyworkroom. If it is necessary

to install exhaust appliances, it would be installed near the point of origin of the dust, fumes,

or other impurity. Measures shall be taken to enclose such points.

5. Overcrowding:  - No room in any factory shall be overcrowded to such an extent which

becomes injurious to the health of the workers employed therein. The Chief Inspector of

factories by order in writing shall fix the maximum member of workers to be employed in

each room in the factory.

6. Lighting: - The Factories Act provides for sufficient and suitable lighting, natural or artificial

whereworkersareworkingorpassingthrough.Provisionofcleaningofinnerandouter

surfaceisprovidedforallglazedwindowsandskylightsusedforthelightingofthe workrooms.

7. Drinkingwater:-Section18:Thissectionspecifiesregardingarrangementsforsufficient  and  Pure

drinking water for the workers. There are also some specified provisions for suitable point for

drinking water supply. As in that drinking water point should not be within 6 meters range of

anywashing place, urinal, latrine, spittoon, open drainage carrying effluents. In addition to this a
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factory where there are more than 250 workers provisions for cooling drinking water during hot

temperature should be made.

8. Restrooms:  -  Section 19:  This section provides details relating to restroom construction at

factories. It mentions that in every factory there should be sufficient accommodation forrestroom

which should be provided at conveniently situated place. It should be kept clean and maintained.

There is provision to provide separate restroom for both male and female workers.

9. Spittoons: - Section 20: This section specifies regarding proper arrangements of spittoons in

the factory. It is mentioned that in every factory there should be sufficient number of spittoons

situatedatconvenientplacesandshouldbeproperlymaintainedandcleanedandkeptinhygienic

condition.

Rulesrelatingtosafetyof workers
The Factories Act, 1948 also provides provisions relating to safety measures for the workers

employed herein. This is to ensure safety of workers working on or around the machines. The

detailed information on each provision relating to safety measures is as under:

Fencing of machinery:  -  In every factory, measures should be taken for secured fencing of

machinery. Fencing is necessary in respect of:

 Everymovingpart ofa prime mover;

 Everypart ofan electricgenerator,amotor orarotaryconvertor;

 Everypartoftransmissionmachinery; and

 Everydangerous partofanyothermachinery.

1. Safetymeasuresin caseof workonornearmachineryinmovement:-
Where in any factory, it  becomes necessary to examine any part of machinery, while the

machinery is in motion, such examination shall be carried out only by specially trained adult

male  workers.  Such  workers  shall  wear  tight  fitting  clothing  and  their  names  shall  be

recorded in the register prescribed in this connection. The machinery in motion with which

such  workers  would  otherwise  be  liable  to  come  in  contact  during  the  course  of  its

examination, shall be securely fenced to prevent such contact. No woman or young person

shall  be allowed to clean,  lubricate or adjust  any part  of a prime mover or transmission

machinery, while the machinery is in motion.
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2. Restriction on women or  young person to  work on such machines  :-  Restriction  on

women or young person to work on such machines nearby dangerous machines

3. Employmentofyoungpersonondangerousmachines:-
The Factories Act prohibits employment of young person’s on certain types of machines as

specified under Sec.23 of the Act. They can work only after they have been fully instructedas

to the dangers arising in connection with the machines and the precautions to be observed.

They should have received sufficient training in work at  such machines.  They should be

underadequatesupervision  byapersonwhohas  a  thorough  knowledgeand  experienceofthe

machines.

4. Strikinggear(equipments)anddevicesforcuttingoffpower:-
Suitable  striking  gear  or  other  efficient  mechanical  appliances  shall  be  provided  and

maintained, and used to move driving belts to and from fast and loose pulleys which form

part of transmission machinery. Such gear or appliances shall be so constructed, placed and

maintainedastopreventthebeltfromcreepingbackontothefast  pulley.Drivingbeltswhen  not  in

use shall not be allowed to rest or ride upon shaft in motion.

5. Selfacting machines:-
No traversing part of a self-acting machine in any factory, and no material carried thereon

shall, if the space over which it runs, is a space cover which any person is liable to pass,

whether in the course of his employment or otherwise, be allowed to run on its outward or

inward traverse within a distance of eighteen inches from any fixed structure which is not a

part  of  the machine.  This  is  to  safeguard the workers  from being injured by self  acting

machines.

6. Newmachinery:
Every set screw, bolt or key on any revolving shaft, spindle, wheel, or pinion shall be sosunk,

encased or otherwise effectively guarded as to prevent danger in all machinery driven by

power  and  installed  in  the  factory.  The  State  government  is  authorized  to  make  rules

specifying further safeguards to be provided in respect of any dangerous part of anyparticular

machine or class or description of machines in this connection.
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7. Prohibitionofemploymentofwomenandchildrennearcottonopeners:
Nowomen orchild shall beemployed in anypart ofafactorywherepressinga cotton opener is at

work.

8. Hoists and lifts:-
i) Hoists and lifts shall be of good mechanical construction, sound material and of adequate

strength;

ii) They shall be properly maintained, and shall  be thoroughly examined by a competent

person at least once in every period of six months. A register shall be kept containing the

prescribed particulars of each such examination;

9. Revolving machinery:-
Effective  measures  shall  be  taken  in  every  factory  to  ensure  that  the  safe  working

nonessential speed of every revolving vessel, cage, basket, flywheel, pulley disc or similar

appliance driven by power is not exceeded. A notice indicating the maximum safe working

nonessential  speed  ofeveryrevolvingmachineryshall  beput  up  in  everyroom  in  afactoryin

which the process of grinding is carried on.

10. Pressureplant:
If in any factory, any part of the plant or machinery used in manufacturing process isoperated

at a pressure above atmospheric pressure, effective measures shall be taken toensure that the

safe working pressure of such part is not exceeded.

11. Floors,Stairsandmeansof access:
a) all  floors,  steps,  stairs  and  passages  shall  be  of  sound  construction  and  properly

maintained, and where it is necessary to ensure safety, steps, stairs, and passages shall be

provided with substantial hand rails;

b) there shall, so far as is reasonably practicable, be provided, and maintained safe means of

access to every place at which any person is at any time required to work.

12. Pits,sumps,openingin floorsetc:
Which may be  a  source  of  danger,  shall  be  either  securely  covered  or  securely  fenced.

Securelyfencinga pit means coveringor fencing it in such a waythat it ceases to be a source of

danger.
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13. Excessive weights:  No person shall be employed in any factory to lift, carry or move any

load so heavy as to be likely to cause him an injury.

14. Protection of eyes:  If the manufacturing process carried on in any factory is such that it

involves:

a. Riskof injurytotheeyesfromparticles thrown offin thecourseof theprocess or

b. Risk to the eyes by reason of exposure to excessive lights, effective screens orsuitable

spectacles shall  be provided for the protection of persons employed on, or in the

immediate nearness of, the process.

15. Precautionsagainstdangerousfumes,gases, etc:-
 If anymanufacturing process in the factoryproduces dust, gas, fume, or vapour of such a

nature as is likely to explode on sudden increase, measures shall be taken to prevent any

such explosion by:

 effectiveenclosureof the plant ormachineryusedin theprocess;

 removalorpreventionoftheaccumulationofsuchdustgas,fumeorvapor;

 Exclusionoreffectiveenclosureofallpossiblesourceof ignition.

16. Precautionsin caseof fire:-
 Every door, window or other exit affording a means to escape in case of fire shall be

distinctively  marked in  a  language understood by the  majority  of  the  workers.  Such

marking should be in red letters of adequate size or by Some other effective and clearly

understood sign.

 An effective and clearly audible means of giving warning, in case of fire, to everyperson

shall be provided in the factory.

 A free  passage–way giving  access  to  each  means  of  escape  in  case  of  fire  shall  be

maintained for the use of all workers in the factory.

 Effective measures shall be taken to ensure that in every factory all workers are familiar

withthemeansofescapeincaseoffireandhavebeenadequatelytrainedintheroutineto  be

followed in such a case.

17. SafetyofBuilding&Machinery:-
In case it appears that anybuilding, machineryor plant in a factoryis in such a condition that

itisdangeroustohumanlifeorsafety,themanagerofthefactorymaybeservedanorder
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specifying measures to be adopted as prescribed. Further, in case it appears that the use ofany

building, machinery or plant in a factory involves imminent danger to human life or safety,

an order may be served prohibiting the use of such building or machinery, until it has been

repaired or altered.

18. SafetyOfficer:-
1. Ineveryfactory:

(i). Wherein onethousand or moreworkers areordinarilyemployed,or

(ii). Wherein,  in  the  opinion  of  the  State  Government,  any  manufacturing  process  or

operation  is  carried  on,  which  process  or  operation  involves  any  risk  of  bodily  injury,

poisoning or disease, or any other hazard to health, to the persons employed in the factory,the

occupier shall, if so required by the State Government by notification in the Official Gazette,

employ such number of Safety Officers as may be specified in that notification.

(2)theduties, qualifications and conditions ofserviceofSafetyOfficersshall besuch as may be

prescribed by the State Government.

3.23 Rulesrelating to welfaremeasures
1. Washing facilities:-

 Adequateandsuitablefacilitiesfor washingfortheuseofworkers inthe factories.

 Separateandadequatelyscreenedwashingfacilitiesfortheuseofmaleandfemale workers.

 Suchfacilitiesbeingconvenientlyaccessible,andbeingkept clean.

2. Storinganddryingof clothes:-
Asuitableplaceforkeepingclothesnotwornduringworkinghoursshallbeprovidedin every factory. 

Facilities shall also be for the drying of wet clothes.

3. Facilitiesfor Sitting
For workers who are to work in a standing position, suitable arrangement for sitting shall be

provided in the factories. This is to enable workers to take advantage of any opportunity for

rest which may occur in the course of their work.
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4. First–Aidappliances
First-aid boxes or cupboards equipped with the required contents should be provided for

workers in everyfactory. This should be readilyaccessible to them during all working hours.

The  number  of  such  first  aid  boxes  shall  not  be  less  than  one  for  every  150

workersemployedinthefactory.  Suchfirst-aidboxshallbekeptinthechargeofaresponsibleperson

whoistrainedinfirst-aidtreatmentandwhoshallbeavilableduringtheworkinghoursofthe  factory.

In factories employing more than 500 workers, there shall be an ambulance room. It should

contain the prescribed equipments,

andbein thechargeof such medical and nursingstaff as maybeprescribed.

5. Canteens: In factories employing more than 250 workers, there shall be a Canteen for theuse

of workers. The government may prescribe the rules in respect of the food stuff to be served

in the canteen;

 Chargestobemade;

 Constitutionof amanagingcommitteefor thecanteen ; and

 Representation ofthe workersinthe managementofthe canteen

6. Shelters,  rest rooms and lunch rooms:  In every factory where more than 150 workers are

ordinarilyemployed, the occupier should make adequate and suitable arrangement for shelters or

rest rooms and lunch rooms with provision of drinking water where the workers can take rest or

eat meals brought by them. However any canteen, which is maintained in accordance with the

provisions shall be regarded as part of the lunch and rest room

7. Crèches:  In everyfactory, wheremore than50 womenworkersare employed, provision shall be

made for suitable and adequate room for the use of children under the age of six years of such

women. Such a room shall be adequately lighted and ventilated. It shall be maintained in clean

and sanitary conditions under the Charge of a woman trained in the care of children and infants.

8. Welfare  officer:  The  factories  Act  also  provides  for  employment  of  welfare  officers  with

prescribed qualification to look into the implementation of various facilities provided for. Such

provisions exist in every factory employing More than 500 workers.

Working Hours
1. Adults

2. Youngperson andchildren
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3. Women

Workinghoursfor adults
1. Weekly hours: - Weekly hours. No adult worker shall be required or allowed to work in a

factory for more than forty-eight hours in any week.

2. Weekly holidays: - Weekly holidays.No adult worker shall be required or allowed to work in

a factory on the first day of the week unless:

 He has or will have a holiday for a whole day on one of the three days immediately

before or after the first day,

 Delivered a notice at the office of the Inspector of his intention to require the worker

to work on the first day and of the day which is to be substituted.

3. Compensatoryholidays
Compensatory Holiday: - Section 52, a worker is depressed of any of the weekly holidays,

he shall be allowed, within the month in which the holidays were due to him or within the

two months immediately following that month, compensatory holidays of equal number of

the holidays so lost.

4. Dailyworkinghours:-Accordingtosection51,noadultworkershallbe  requiredorallowed  to

work in a factory for more than nine hours in any day, 48 hours in a week

5. Intervals for rest: - An adult worker in a factory each day shall be so fixed that no period

shall exceed five hours and that no worker shall work for more than five hours before he has

had an interval for rest of at least half an hour. The provisions of sub-section (1) so however

that the total number of hours worked by a worker without an interval does not exceed six.

6. Spread over time: Spread over. The periods of work of an adult worker in a factory shall be

so arranged that inclusive of his intervals for rest under section 55, theyshall not spread over

more than ten and a half hourson any day:

7. Nightshifts:-Whereaworkerinafactoryworksonashiftwhichextendsbeyondmidnight,

(a). Forthepurposes ofsections 52 and 53, aholidayforawholedayshall mean in hiscasea period

of twenty four consecutive hours beginning when his shift ends;

(b). The  following  day  for  him shall  be  deemed  to  be  the  period  of  twenty-four  hours

beginning when such shift ends, and the hours he has worked after midnight shall be counted

in the previous day.
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8. Prohibitionofoverlappingshifts:-Workshallnotbecarriedonin anyfactorybymeansof a system

of shifts so arranged that more than one relay of workers is engaged in work of the same kind

at the same time.

9. Extra wages for overtime:-Where a worker works in a factory for more than nine hours in

any day or for more than forty eight hours in any week, he shall, in respect of overtime work,

beentitledtowagesattherateoftwicehisordinaryrateofwages."ordinaryrateofwages"

means the basic wages plus such allowances, including the cash equivalent of the advantage

accruingthroughthe concessionalsaleto workers offood grainsandother articles,astheworker is for

the time being entitled to, but does not include a bonus and wages for overtime work.

EmploymentofyoungPersonandChildren
1. General prohibition as to employment of children: No child who has not completed his

fourteenth  year  shall  be  required  or  allowed  to  work  in  any  factory.  A  child  who  has

completed his fourteenth year or an adolescent shall not be required or allowed to work inany

factory unless:

 A certificate of fitness granted with reference to him under section 69 is inthe custodyof

the manager of the factory, and

 Such child or young person carries while he is at work a token giving a reference to such

certificate.

2. Certificate of fitness: A certifying surgeon shall, on the application of any young person or

his parent or guardian accompanied by a document signed by the manager of a factory that

such person will be employed therein if certified to be fit for work in a factory, or on the

application of the manager of the factory in which any young person wishes to work,examine

such person and ascertain his fitness for work in a factory.

3. Working hours for children: A child shall not be required or allowed to work for more the

four and half hours in any day.He is not permitted to work during night i.e. 10pm to 6am

a. The period of work of all children employed in a factory shall be limited to two shifts

which shall not overlap or spread over more than five hours each;.

b. No child shall be required or allowed to work in any factory on any day on which he has

already been working in another factory.
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c. Nofemalechildshallberequiredorallowedtoworkinanyfactoryexceptbetween8

A.M.and7 P.M.

4. Notice of periods of work for children:- There shall be displayed and correctly maintained

in every factory in which children are employed, in accordance with the provisions of sub-

section (2) of section 108 a notice of periods of work for children, showing clearly for every

day the periods during which children may be required or allowed to work.

5. Register of child worker:-The manager of every factory in which children are employed

shall maintain a register of child workers, to be available to the Inspector at all times during

working hours or when any work is being carried on in a factory, showing-

 Thenameofeach childworkerinthefactory,

 Thenatureof hiswork,

 Thegroup, if any, inwhich heis included,

 Wherehis group works on shifts, the relayto which heis allotted, and

 No child worker shall be required or allowed to work in any factory unless his name and 

other particulars have been entered in the register of child workers.

 TheStateGovernmentmayprescribetheformoftheregisterofchildworkers,the manner in 

which it shall be maintained and the period for which it shall be preserved.

6. Medicalexamination: -WhereanInspectorisofopinion-

 Thatanypersonworking in a factorywithout acertificate offitness is ayoungperson, or

 That a young person working in a factory with a certificate of fitness is no longer fit to

work in the capacity stated therein, he may serve on the manager of the factory a notice

requiring that  such person oryoung person,  as the case may be,  shall  be check by a

certifying surgeon, and such person or young person shall not, if the Inspector so directs,

be employed, or permitted to work, in any factory until he has been so examined and has

been granted a certificate of fitness or a fresh certificate of fitness, as the case may be,

under section 69, or has been certified by the certifying surgeon examining him not to be

a young person.
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Employmentof Women
1. Moving Part :- no women or young person shall be allowed to clean or adjust any part of a

machinery in motion if it would expose the women to risk of any injury from any movingpart

2. Cotton-Opener:-no  womenorchild  shall  beemployed  in  anypartof  a  factoryforpressing

cotton in which a cotton opener is at work. However they may be employed if the cotton

opener is separated and feed end is partitioned

3. Suitable Room (Crèche) :- in every factory more than 30 women workers are employed,

thereshallbeprovidedandmaintainedasuitable roomorroomsforuseofchildrenunderthe age of 6

years of such women

4. Working hours :- a women shall not be required or allowed to work in a factory for more

than 48 hours in any week or 9 hours in any day

5. Restriction on employment of women :- a women shall be allowed to work in a factoryonly

between the hours of 6.00am to 7.00 pm and no women is allowed to work between the hours

of 10.00pm to 8.00am

6. Certificate of Fitness :-a female employee who is in the age of below 17 allowed to work in

a factory after getting certificate for fitness

7. Dangerous Operations:-where the state government is of opinion that any operationcarried

on in a factory exposes any person employed in it to a serious risk of bodily injury, poisoning

or disease , it may make rules prohibiting the employment of women in that operation.

Provisionrelatingtohazardousprocess(comes undersafetymeasures)

1. Siteappraisal committees
The State Government may, for purposes of advising it to consider applications for grant

of permission for the initial location of a factory involving a hazardous process or for the

expansion of any such factory, appoint a Site Appraisal Committee consisting of:

 Constitution ofthe committee

 TheChief InspectoroftheStatewho shallbeits Chairman;



65

SCE

 A representative of the Central Board for the Prevention and Control of Water Pollution

appointed  by  the  Central  Government  under  section  3  of  the  Water  (Prevention  and

Control of Pollution) Act, 1974 (6 of 1974);

 A representative of the Central Board for the Prevention and Control of Air Pollution

referred to in section 3 of the Air (Prevention and Control of Pollution) Act, 1981 (14 of

1981);

 A representative  of  the  State  Board  for  the  Prevention  and Control  of  Air  Pollution

referred to in section 5 of the Air (Prevention and Control of Pollution) Act, 1981

 Arepresentative oftheDepartmentof Environment in the State;

 Arepresentativeofthe MeteorologicalDepartmentoftheGovernmentof

 India;

 Anexpertinthefieldof occupationalhealth; and

 A representative of the Town Planning Department of the State Government, and not

more than five other members who may be co-opted by the State Government who shall

be-

 A scientist having specialized knowledge of the hazardous process which will beinvolved

in the factory,

Functionsof thecommittee:
(a). TheSiteAppraisal  Committeeshall  examinean  application  forthe  establishment  ofa

factory  involving  hazardous  process  and  make  its  recommendation  to  the  State

Government within a period of ninety days of the receipt of such applications in the

prescribed form.

(b). The Site Appraisal Committee shall have power to call for any information from the

person making an application for the establishment or expansion of a factory involving a

hazardous process.

(c). No further approval required: Where the State Government has granted approval toan

application for the establishment or expansion of a factory involving a hazardous process,

it shall not be necessary for an applicant to obtain a further approval from the Central

Board or the State Board established.
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2. Compulsorydisclosureofinformationbytheoccupier
Disclosure to whom : The occupier of every factory involving a hazardous process shall

disclose in  the manner prescribed all  information regarding dangers,  including health

hazards and the measures to  overcome such hazards arising from the  exposure to  or

handling of the materials or substances in the manufacture, transportation, storage and

other processes, to the workers employed in the factory, the Chief Inspector, the local

authority within whose authority the factory is situate and the general public in the area.

a. Policy with regard to health and safety of workers:- The occupier shall, at the time of

registering the factory involving a hazardous process lay down a detailed policy with

respect to the health and safety of the workers employed therein and intimates such

policy to the Chief Inspector and the local authority and, thereafter, at such intervals

as may be prescribed, inform the Chief Inspector and the local authority of anychange

made in the said policy.

b. On-siteemergencyplan  anddisastercontrolmeasures:-Everyoccupiershall,withthe

approval  of  the Chief  Inspector,  draw up an on-site  emergency plan and detailed

disaster control measures for his factory and make known to the workers employed

therein and to the general public living in the surrounding area of the factory the

safety measures required to be taken in the event of an accident taking place.

c. Information to the chief inspector before commencement:-if such factory proposesto

engage in a hazardous process at any time after such commencement, within a period

of thirty days before the commencement of such process, inform the Chief Inspector

of the nature and details of the process in such form and in such manner as may be

prescribed.

d. Handling , usage, transportation of hazardous substances :- The occupier of a factory

involving a hazardous process shall, with the previous approval of the ChiefInspector,

lay down measures for the handling, usage, transportation and storage of hazardous

substances inside the factory premises and publicize them in the manner prescribed

among the workers and the general public living in the surrounding area.
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3. Specialresponsibilityofoccupier:-
(a) Maintain  accurate  and up-to-date  health  records  or,  as  the  case  may be,  medical

records,  oftheworkers  inthefactorywho  areexposedtoanychemical,toxicoranyother

harmful substances which are manufactured.

(b) Appoint persons who possess qualifications and experience in handling hazardous

substances and are competent to supervise such handling within the factory and toprovide

at the working place all the necessary facilities for protecting the workers in the manner

prescribed.

(c) Providefor medicalexamination of everyworker.

4. Workersparticipationinsafetymanagement:

Workers'  participation in safety management. (1) The occupier shall,  in every factory

where  a  hazardous  process  takes  place,  or  where  hazardous  substances  are  used  or

handled,  set  up a  Safety Committee consisting of equal number of representatives of

workers  and  management  to  promote  cooperation  between  the  workers  and  the

management in maintaining proper safety and health at work and to review periodically

the measures taken in that behalf

5. Rightsofworkerstowarnaboutimminentdanger:
Rightofworkerstowarn aboutimminent danger.

a. Where the workers employed in any factory engaged in a  hazardous process have

reasonable fear that there is a chance of imminent danger to their lives or health due to

any accident, they may bring the same to the notice of the occupier, agent, manager orany

other person who is in charge of the factory or the process concerned directly or through

their representatives in the Safety Committee and simultaneously bring the same to the

notice of the Inspector.

b. It shall be the duty of such occupier, agent, manager or the person in charge of the

factory or process to take immediate remedial action if he is satisfied about the existence

of such imminent danger and send a report forthwith of the action taken to the nearest

Inspector.
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3.2.4.5AnnualLeavewith Wages
1. Leave Entitlement:- Every worker who has worked for a period of 240 days or more in a

factory during a calendar year shall be allowed during the subsequent calendar year, leave with

wages for a number of days calculated at the rate of--

(i) If an adult, one day for every twenty days of work performed by him during the previous

calendar year;

(ii) If a child, one day for every fifteen days of work performed by him during the previous

calendar year.

2. Computationof240days:
 anydays of layoff, byagreement orcontract or aspermissibleunder thestandingorders;

 In the case of a female worker, maternity leave for any number of days not exceeding

twelve weeks.

3. Discharge, dismissal, death of employment:- If a worker is discharged or dismissed from

service or quits his employment or dies while in service, during the course of the calendar year,

he or his heir or nominee, as the case may be, shall be entitled to wages in lieu of the small

amountofleavetowhich  hewasentitledimmediatelybeforehisdischarge,  dismissal,quittingof

employment, or death calculated at the rates specified in sub-section (1),

4. Treatment of fraction of leave: - fraction of leave of half a day or more shall be treated as

one full day's leave, and fraction of less than half a day shall be omitted.

5. Treatmentofunavailedleave:-
If a worker does not in any one calendar year take the whole of the leave allowed to him under

sub-section (1) or sub-section (2), as the case may be, any leave not taken by him shall be added

to the leave to be allowed to him in the succeeding calendar year Provided that the total number

of days of leave that may be carried forward to a succeeding year shall not exceed thirty in the

case of an adult or forty in the case of a child:

6. Applicationforleave:

A worker may at any time apply in writing to the manager of a factory not less than fifteen days

before the date on which he wishes his leave to begin, to take all the leave or anyportion thereof

allowabletohimduringthecalendaryear:Providedthattheapplicationshallbemadenotless



69

SCE

than thirty days before the date on which the worker wishes his leave to begin, if he is employed

in a public utility service.

7. Wagesduringleaveperiod:

For the leave allowed to him at a rate equal to the dailyaverage of his total full time earnings for

the days on during the month immediately preceding his leave, exclusive bonus but inclusive of

dearness allowance and the cash equivalent of the advantage accruing through the concessional

sale to the worker of food grains and other articles.

Penalties
1. General penalty for offences:-Any factory there is any breaking of any of the rules as per

Act  ,  the  occupier  and  manager  of  the  factory  shall  each  be  guilty  of  an  offence  and

punishable with imprisonment fora term which may extend to two years or with fine which

may extend to one lakh rupees or with both, and if the breach is continued after certainty,

with a further fine which may extend to one thousandrupees for each day on which the

breach is so continued

2. Liability  of  owner:  Where  in  any  premises  separate  buildings  are  leased  to  different

Occupiers for use as separate factories, the owner of the premises shall be responsible for the

provision  and  maintenance  of  common  facilities  and  services,  such  as  approach  roads,

drainage, water supply, lighting and sanitation.

AdditionalInformationforyourreference:-
Where  in  any  premises,  independent  or  self-contained,  floors  or  flats  are  leased  to

different occupiers for use as separate factories; the owner of the premises shall be liable as if he

were the occupier or manager of a factory, for any contravention of the provisions of this Act in

respect of:

 Latrines,urinalsandwashingfacilitiesinsofarasthemaintenanceofthecommon supply of 

water for these purposes is concerned;

 Fencing of machinery and plant belonging to the owner and not specifically entrusted to 

the custody or use of an occupier;

 Safe means of access to the floors or flats and maintenance and cleanliness of stair cases 

and common passages;

 Precautionsincaseoffire;
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 Maintenanceof hoists and lifts; and

 Maintenanceof anyother commonfacilities providedin thepremises.

 The Chief Inspector shall have, subject to the control of the State Government, power to

issue orders to the owner of the premises in respect of the carrying out the provisions of

sub-section (3).

 The provisions of sub-section (3) relating to the liability of the owner shall apply wherein

any premises independent rooms with common latrines, urinals and washing facilities are

leased to different occupiers for use as separate factories: Provided that the owner shall

be responsible  also for  complying with the requirements relating to  the provisionand

maintenance of latrines, urinals and washing facilities.

 The Chief Inspector shall have, subject to the control of the State Government, the power

to issue orders tothe owner of the premises referred to in sub-section (5) in respect of the

carrying out of the provisions of section 46 or section 48.

 Where in any premises portions of a room or a shed are leased to different occupiers for

use as separate factories, the owner of the premises shall be liable for any contravention

of the provisions of-)

3. Penaltiesforobstructinginspector
Whoever willfully obstructs an Inspector in the exercise of any power or fails  to

produce on demand by an Inspector or other documents in his custody or prevents any

worker in a factory from appearing before, or being examined by, an Inspector, shall be

punishable with imprisonment for a term which may extend to six months or with fine

which may extend to ten thousand rupees or with both.

4. Wrongfullydisclosingresults
Penalty  for  wrongfully  disclosing  results  of  analysis  under  section  91,  Shall  be

punishable with imprisonment for a term which may extend to six months or with fine

which may extend to ten thousand rupees or with both.

5. Offencesbyworkers
If any worker employed in a factory break any provision of this Act,  he shall  be

punishable with fine which may extend to five hundred rupees Where a worker is send

downofanoffencepunishableundersub-section(1),theoccupierormanagerofthe
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factoryshallnotbedeemedtobeguiltyofanoffenceinrespectofthatbreach,unlessitis  proved

that he failed to take all reasonable measures for its prevention.

6. Falsecertificateof fitness
Penalty for using false certificate of fitness. Whoever knowingly uses or a certificate

granted to another or knowingly allows it to be used, or an attempt to use it to be made,

byanotherperson,shallbepunishablewithimprisonmentforatermwhichmayextendto  two

month or with fine which may extend to one thousand rupees or with both.

7. Doubleemploymentof child:-

Penalty for permitting double employment of child. If a child works in a factory on

any day on which he has already been working in another factory, the parent or guardian

of the child or the person having custody of or control over him or obtaining any direct

benefit from his wages, shall be punishable with fine which may extend to one thousand

rupees.

8. Powerofcourtto make orders
Where the occupier or manager of a factory is convicted of an offence punishable

under this Act the Court may, in addition to awarding any punishment.

PAYMENTOFWAGESACT,1936
Definitionof Wages:

Wages payable under the contract of employment must be ascertained by the authority under

section 15.--The definition of "wages" makes it clear that the authority must decide as to what

remuneration was payable under the contract of employment. To say that authority has nocontrol

to entertain an application if the wages stated by the employee are denied by the employer, will

defeat the Act itself and make it absolutely ineffective. The authority is certainly competent to

construethe terms of the contract of employment in order to determine what wages are to be paid

Purpose:

To prevent unauthorized deductions beingmade from wages and chance fines beingimposed

on the employed person:

• Medium Payment

Allwagesshall bepaidin currentcoin orcurrencynotes orin both.



72

SCE

• TimeofPayment

• Thewagesof everypersonemployeduponorin-

• Any railway, factoryor [industrial or other establishment] upon or in which less than one

thousand persons are employed, shall be paid before the expiry of the seventh day.

Deduction  from Wages:  The  wages  of  an  employed  persons  hall  be  paid  to  him without

deductions of any kind except those authorized by or under this Act.

1. Fines:
 No fine shall be imposed on any employed persons save in respect of such acts and omission

on his part as the employer, with the previous approval of the State Government or of the

prescribed authority may have specified by notice under sub-section (2).

 The total amount of fine which may be imposed in any one wage-period on any employed

person shall not exceed an amount equal to three per cent of the wages payable to him in

respect of that wage period.

 Nofine imposedon anyemployedperson who isunder theageof fifteenyears

2. Deduction from absence from duty: - (Deductions may be made under clause (b) of sub

section (2) of section 7 only) on account of the absence of an employed person from theplace

or places where, by the terms of his employment, he is required to work, such absence being

for the whole or any part of the period during which he is so required to work.

3. Deduction for damage or loss of money or goods: - ((1) A deduction under clause (c) or

clause (o) of sub-section (2) of section 7) shall not exceed the amount of the damage or loss

cause to the employer by the neglect or default of the employed person.

4. Deduction for house –accommodation:-deductions for house-accommodation supplied by

theemployerorbyGovernmentoranyhousingboardsetupunderanylawforthetimebeing  in

oranyother authorityengaged in the business ofsubsidizinghouse-accommodation which may

be specified in this behalf by the State Government by notification in the OfficialGazette

5. Deduction for other facilities and services sec7(2)e and 12:-an employed person may be

provide with various facilities and services like transport,  supply of electricity, water etc.

deduction can be made for such facilities:
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 The amount of deduction should not exceed the amount equivalent to the value of such

facilities and service.

6. Deduction for recovery of advance  :-it is very often that money may be advanced to an

employed  person  to  meet  out  various  types  of  expenses  in  respect  of  marriage,  death,

religious function, travelling or conveyance etc., Sec 7(2)(f) authorizes the deductions for

 Therecoveryof advance of whatever nature

 Theinterest dueon suchadvance

 Foradjustmentofover–paymentof wages

7. Deduction for the recovery of loans: - (Deductions for recovery of loans granted under sub-

section (2) of section 7) shall be subject to any rules made by the State Government regulating

the extent to which such loans may be granted and the rate of interest payable thereto.

8. Deduction for income tax:  - it  is responsibility of the employer to see that deduction on

account  of  income tax is  made before the  wages are  paid to  any employed person.  His  act

accordingly authorizes such deductions from the wages of an employed person

9. Deduction forprovidentfund sec7 (2((j):- deductions forsubscriptions to and forrepayment of

advances from any provident fund to which the Provident Funds Act, 1925 applies

10. Deduction  for  payment  to  co-operatives  societies:  -  deductions  for  payments  to  co-

operative societies approved by the State Government

11. Deduction for payment to a scheme of insurance of a post office: - deduction for payment

to a scheme of insurance maintained by the Indian post office, is allowed provided deductionsare

made subject to such conditions as the state government any impose

12. Deduction for payment of life insurance premium: - deduction can be made for payment

of  any  premium to  the  life  insurance  corporation  of  India,  on  the  life  insurance  policy  of

employed person. But the reduction is subject to the written authorization given by theemployees

for such deduction

13. Deduction for payment to post office saving bank: - sec 7(2) (k) authorizes deduction for

being deposited in any post office saving bank in furtherance of any savings scheme for centralof

any state government. But these deductions are subject to:-

a. thewrittenauthorizationoftheemployedperson

b. such condition asmaybeimposedbythe stategovernment
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14. Deduction for payment of contribution to certain funds:- deduction can be made with

written authorization of the employed person, for the payment of his contribution to any fund

constituted by the employer or the trade unionregistered under the trade union act, 1926 for the

welfare  of  the  employed person or  the member of  their  families  and approved by the  state

government

15. Deduction  for  payment  of  certain  fees:  -  deduction  can  be  made,  with  the  written

authorization oftheemployed person, forthe payment offees payablebyhim formembership of any

trade union registered under the trade union act, 1926

16. Deduction for payment to prime minister’s national relief fund or any other fund:  -
deduction can be made with the written authorization of the employed person, for contribution to

the prime minister’s national relief fund or to such other fund as the central government may

issue by notification in the official gazette

• Extentoftotaldeductions

Thedeductionfromthe wagesshouldnotexceed

a. 75%in case co-operativesocieties

b. 50% inanyothercase

EnforcementofAct
Inspectors:

 An Inspector of Factories appointed under sub-section (1) of section 8 of the Factories Act

1948 (63 of 1948) shall be an Inspector for the purposes of this Act in respect of all factories

within the local limits assigned to him.

 The State Government may appoint Inspectors for the purposes of this Act in respect of all

persons employed upon a railway (otherwise than in a factory) to whom this Act applies.

 The State Government maybynotification in the Official Gazette appoint such other persons

as it thinks fit to be Inspectors for the purposes of this Act and may define the local limits

within which and the class of factories and industrial or other establishments in respect of

which they shall exercise their functions.

PowerandfunctionsofInspector
 Make  such  examination  and  inquiry  as  he  thinks  fit  in  order  to  ascertain  whether  the

provisions of this Act or rules made there under are being observed;
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 with such assistance if any as he thinks fit enter inspect and search any premises of any

railway factory or industrial or other establishment at any reasonable time for the purpose of

carrying out the objects of this Act;

 (c). Supervise the payment of wages to persons employed upon any railway or in anyfactory

or industrial or other establishment;

 Seize or take copies of such registers or documents or portions thereof as he may consider

relevant in respect of an offence under this Act which he has reason to believe has been

committed by an employer;

• Appointment of authority (sec 15(1):- the state government to appoint some person as the

authority to hear and decide for any specified area all claims arising out of it

Deductions  from  the  wages

Delayedinpaymentofwagesetc

a. Appointedauthority :-
A1.Apresidingofficer of anylaborcourt

A2.Anycommissionerforworkmen’scompensation

A3. Judge of a civil court

b. Fileapplication:-

Anyemployed person, members from trade union, anyinspector appointed under this act

canapplytheapplicationincaseofDeductionsfromthewageswithoutauthorization,

Delayedinpaymentofwages etc

c. Powerofauthoritiesappointed:-theyhavepowerto  C1.

Taking evidence

C2.Enforcingtheattendanceofwitnesses

C3.Compellingthe productionofdocuments etc

• Penaltyforoffences(20)

a. Delaying payment (20(1)) :- whoever being responsible for the payment of wages to an

employed person delays payment of wages within the period laid down under the act or

makes unauthorized deduction from wages shall be punishable with the fine which shall

not be less than 200 but which may extend to 1000.

b. Notpaying wages :- sec20(2)
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B1.Fixesthewagesperiodexceedingonemonths B2. 

Does not pay wages on working days

B3.Doesnotpaywagesincurrentcoins B4. 

Does not records fines

B5.Does not displaytherule

Heshallbe punishable witha finewhichmayextend500

c. Failureto maintainrecord :-WhoeverbeingrequiredunderthisActto maintainanyrecordsor 

registers or to furnish any information or return--

(a). Failstomaintain suchregister orrecord; or

(b). Willfullyrefusesor without lawfulexcuseneglects tofurnishsuch informationorreturn; or

(c). Willfullyfurnishes or causes to be furnished anyinformation or return which he knows to be

false; or

(d). Refuses to answer or willfully gives a false answer to any question necessary for obtaining

any  information  required  to  be  furnished  under  this  Act;  shall,  for  each  such  offence,  be

punishablewith fine2[ which shall not beless than two hundred rupees but which mayextendto

one thousand rupees].

d. PenaltyforObstructing etc.Inspector:-
a. Willfullyobstructs an Inspector inthedischargeofhisduties underthis Act; or

b. Refuses or willfully neglects to afford an Inspector any reasonable facility for making any

entry, inspection, examination, supervision, or inquiry authorized by or under this Act in

relation to any railway, factory or 2[ industrial or other establishment]; or

c. Willfully refuses to produce on the demand of an Inspector any register or other document

kept in pursuance of this Act; or

prevents or attempts to prevent or does anything which he has any reason to believe is likely

to prevent any person from appearing before or being examined by an Inspector acting in

pursuance of his duties under this Act; shall be punishable with fine which shall not be less

than two hundred rupees but which may extend to one thousand rupees.

d. Subsequent offence : If anyperson who has been convicted of anyoffence punishable under

theact,heshallbepunishablewithimprisonmentforatermwhichshallnotbelessthan1



77

SCE

month but which may be extend to 3 months,  or with fine which shall  not be less than

500butwhich may extend to 3000 or with both.

PaymentofBonusAct,1956
Meaningof PaymentofBonusAct,1956

Act to provide for the payment of bonus to persons employed in certain Establishments

on the basis of profits or on the basis of production or productivity and for matters connected

therewith.

Introduction:  - In due course of time, bonus has acquired the meaning of an annual

payment which an employee may claim as a indicator of right. This was based on following two

circumstances

a. Thatthereis asurplusavailableout ofthe profitfrom whichbonus canbegiven

b. That there is a gap between the present wage given and living wages and that a bonus is

intended to bridge these two

Objectandscope of thePayment ofBonusAct, 1956
 Todefinetheprincipleof paymentofbonus accordingtotheprescribedformula

 To provide for payment of minimum and maximum bonus and linking he payment of

bonus with the scheme of set –off and set –on

a. Applicationofact:-Itshallapplyto

 Everyfactory; and

 Everyotherestablishmentinwhichtwentyormorepersonsareemployedonanyday during an 

accounting year:

b. Actdoesnotapplytocertainclassesof EmployeesSec32:

 Employeeemployedinlifeinsuranceof India

 Employeesemployedinanydepartmentofcentralgovernmentorstategovernmentor local 

authority

 Employeesemployedthroughcontractsforbuildingoperations

 Employeesemployedby:

 IndianRedCrosssociety

 Universitiesandothereducationalinstitutions.

 Institutionsestablished notforthepurposeof profit
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3.5.3.Important Definition
a. Employee :  “Employee” means any person employed on a salary or wage not exceedingin

any industry to do any skilled or unskilled manual, supervisory, managerial, administrative,

technical or clerical work for hire or reward, whether the terms of employment be express or

implied;

b. Employer : A legal entity that controls and directs a servant or worker under an express or

implied contract of employment and pays (or is obligated to pay) him or her salary or wages

in compensation.

c. Salary or wage :  It is remuneration paid by the employer to the employee for his work or

service in the organization

d. Establishment:-SEC3oftheactsprovidesthatthewordestablishmentshallincludedallits

departments, undertaking and branches where ever it has whether situated in the same place

or in different places and the same shall be treated as part of the same establishment for the

purpose of computation of bonus under this act

e. Accountingyearmean: 1)"Accounting year"means:

(a) Theyear commencingonthe 1st dayof April; or

(b) If the accounts of an establishment maintained by the employer thereof are closed and

balanced on any day other than the 31st day of March, then, at the option of the employer,the

year ending on the day on which its accounts are so closed and balanced :

Calculationof amountpayableabonus
a. Computation  of  Gross  Profits  :The  gross  profits  derived  by  an  employer  from  an

establishment in respect of the accounting year shall:

 In the case of a banking company, be calculated in the manner specified in the First

Schedule;

 Inanyothercase, becalculated inthemannerspecified intheSecond Schedule

b. Deductionfromgrossprofits:Charges,namely:
(a) any amount by way of depreciation admissible in accordance with the provisions of

sub-section (1) of section 32 of the Income-tax Act, or in accordance with the provisions

of the agricultural income-tax law, as the case may be: Provided that where an employer

hasbeenpayingbonustohisemployeesunderasettlementoranawardoragreement
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made before the 29th May, 1965, and keep going on that date after deducting from the

gross  profits  estimated  normal  depreciation,  then,  the  amount  of  depreciation  to  be

deducted  under  this  clause  shall,  at  the  option  of  such employer  (such option  to  be

exercised once and within one year from the date) continue to be such notional normal

depreciation;

3.5.4Computationofavailablesurplus:

The available surplus in respect of any accounting year shall be the gross profits for that

year after deducting there from the sums referred to in section 6:

(ExtraInformationforyourreference):
Provided that the available surplus in respect of the accounting year commencing on any day in 

the year 1968 and in respect of every subsequent accounting year shall be the aggregate of:

(a). The gross profits for that accounting year after deducting there from the sums referred to in

section 6;

(b). Anamountequal tothe differencebetween"(b)anamount equal to the differencebetween"

 TheDirectTax,calculatedinaccordancewiththeprovisionsofsection7,inrespectofan  amount

equal to the gross profits of the employer for the immediately preceding accounting year;

 TheDirectTax,calculatedinaccordance withtheprovisionsofsection7,inrespectofan amount

equal  to  the  gross  profits  of  the  employer  for  such  preceding  accounting  yearafter

deducting there from the amount of bonus which the employer has paid or is liableto pay

to his employees in accordance with the provisions of this Act for that year.]

(c.).Allocable surplus:-

In relation to an employer, being a company 1[(other than a banking company)] which has

not made the arrangements prescribed under the Income-tax Act for the declaration and

payment within India of the dividends payable out of its profits in accordance with the

provisions of section 194 of that Act, sixty-seven per cent of the available surplus in an

accounting year;

(a) Inanyother case,sixtypercent ofsuch available surplus;
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3.5.5.EligibilityforBonus andits Payment
a. Eligibility  : Every employee shall be entitled to be paid by his employer in an accounting

year, bonus, in accordance with the provisions of this Act, provided he has worked in the

establishment for not less than thirty working days in that year.

b. Disqualification for Bonus: Not withstanding anything contained in this Act, an employee

shall be disqualified from receiving bonus under this Act, if he is dismissed from service for:

(a). Fraud;

(b). Violentbehaviorwhileon thepremises ofthe establishment;ortc”

(c). Theft, misappropriation or sabotageof anypropertyof theestablishment.

c. Minimum bonus: Subject to the other provisions of this Act, every employer shall be boundto

pay to every employee, a minimum bonus which shall be 8.33 per cent of the salary or wage

earned by the employee during the accounting year whether or not the employer has anyallocable

surplus in the accounting year

d. Maximum bonus:  Where in respect of any accounting year referred to in section 10, the

allocable surplus exceeds the amount of minimum bonus payable to the employees under that

section, the employer shall, in lieu of such minimum bonus, be bound to pay to every employee

in respect of that accounting year bonus which shall be an amount in proportion to the salary or

wage earned by the employee during the accounting year subject to a maximum of twenty per

cent of such salary or wage.

e. Setonandsetoff ofallocable surplus
(1) Where for any accounting year, the allocable surplus exceeds the amount of maximum

bonus payable to the employees in the establishment under section 11, then, the excess shall,

subject  to  alimit  oftwentypercent.  ofthetotal  salaryorwageoftheemployees  employed  in  the

establishment in that accounting year, be carried forward for being set  on in the succeeding

accounting year and so on up to and inclusive of the fourth accounting year to be utilized for the

purpose of payment of bonus in the manner illustrated in the Fourth Schedule.

(2) Where for any accounting year, there is no available surplus or the allocable surplus in

respect of that year falls short of the amount of minimum bonus payable to the employees in the

establishment under section 10, and there is no amount on sufficient amount carried forward and

setonundersub-section(1)whichcouldbeutilizedforthepurposeofpaymentoftheminimum
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bonus,  then,  such minimum amount  or  the  deficiency,  as  the  case  may be,  shall  be  carried

forward for being set offin the succeeding accounting year and so on up to and inclusive of the

fourth accounting year in the manner illustrated in the Fourth Schedule.

f. Deduction of certain amounts from bonus: - Where in any accounting year, an employee is

found guiltyof misconduct causing financial loss to the employer, then, it shall be lawful for the

employer to deduct the amount of loss from the amount of bonus payable by him to theemployee

under this Act in respect of that accounting year only and the employee shall  be entitled to

receive the balance, if any.

g. Time limit for payment of bonus: - [All amounts] payable to an employee byWayof bonus

under this Act shall be paid in cash by his employer:

 where there is a dispute regarding payment of bonus pending before any authority under

section 22, within a month from the date on which the award becomes enforceable or the

settlement comes into operation, in respect of such dispute "

 In any other case, within a period of eight months from the close of the accounting year”

Government  may specify  in  this  behalf  may,  upon an  application  made to  it  by  the

employer and for sufficient reasons, that the total period shall not in anycase exceed two

years.

h. Penalty for Offences 
Penalty:Ifanyperson"

 Contravenesanyof theprovisions ofthis Actoranyrulemade thereunder

 to whom a direction is given or a requisition is made under this Act fails to comply with the

direction or requisition,

 He shall be punishable with imprisonment for a term which may extend to six months, or

with fine which may extend to one thousand rupees, or with both.

a.Offences by Companies: (1) If the person committing an offence under this Act is a company,

every  person  who,  at  the  time  the  offence  was  committed,  was  in  charge  of,  and  was

responsible  to,  the company for  the conduct  of  business  of  the company,  as well  as the

company, shall be deemed to be guilty of the offence and shall be liable to be proceeded

against and punished accordingly.
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INDUSTRIALDISPUTESACT,1947
Industry:-Industrymeansanybusiness,trade,undertaking,manufactureorcalling

ofemployers and includes any calling, service, employment, handicraft or industrial occupation

or workmen

Definition:-accordingto thesec2(k)of thisact, “anydispute ordifference”is:

1. Betweenemployeesand employers

2. Betweenemployeesand workmen

3. Between workmen and workmen which is connected with employment or non- employment

or with the term of employment or with the condition of work of any person

Objectives
1. Tosecureabettercondition ofwork andensureadecentstandard oflifetothe workers

2. It replacement negotiation and fair negotiation instead of an lengthy trial before the court of

law

3. Itprovidepreventmeasuresagainstillegalstrikesandlockouts

4. Itlaysdown conditionsforavalidlayoffandretrenchmentofworkers

5. ItrestrictsClosureofanestablishment

CausesofIndustrialDisputed
1. Wagesandallowances:-

 Since the cost of living is increasing, workers generallybargain for higher wages to meet

the rising cost of living index and to increase their standards of living.

2. Bonus:
 Bonus also plays an important role as a cause of industrial dispute. Both the quantum and

the method of bonus payment have led to a number of disputes.

3. Terminationof services:
 One major cause of industrial dispute is the mass retrenchment and undue promotions of

the employees. The employees start disturbance to show their anger against the heartless

attitude of the management.

4. Indiscipline& violence:

 Lack of discipline among the workers and violence on the part of employees and trade

union leader’s result in serious disputes.
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5. Leaveand hoursofwork:
 Poor working conditions and other violence of provision concerning leave and 

workinghours as laid down in the factories act 1948 is another causes of industrial unrest.

6. Otherreasons:-

 Inter/IntraUnionRivalry
 CharterofDemands
 Work Load
 Standingorders/Rules/Serviceconditions/safetymeasures

 Non-implementationofagreementsand awardsetc.
3.6.4ConsequenceofIndustrialDisputeAct:

Thecommonconsequencesofindustrialdisputesarelossofproduction,incomeand employment 

and increase in inflation and cost of living

AuthoritiesEstablishedUnderIndustrialDisputeAct
1. VoluntarysettlementandConciliation
a. Works committee: In the case of anyindustrial establishment in which one hundred or more

workmen are employed or have been employed on any day in the preceding twelve months,

the  appropriate  Government  may  by  general  or  special  order  require  the  employer  to

constitute  in  the  prescribed manner  a  Works  Committee  consisting  of  representatives  of

employers and workmen engaged in the establishment so

b. however that the number of representatives of workmen on the Committee shall not be less

than the number of representatives of the employer

Function: It shall be the duty of the Works Committee to promote good relations betweenthe

employer and workmen and, to that end, to comment upon matters of their common interest

or concern and make an effort to arrange any material difference of opinion inrespect of such

matters.

Conciliation Officers:
1. The  appropriate  Government  may,  by  notification  in  the  Official  Gazette,  appoint  such

number of persons as it  think--,  fit,  to be conciliation officers,  charged with the duty of

mediating in and promoting the settlement of industrial disputes.

2. (2)Aconciliationofficermaybeappointedforaspecifiedareaorforspecifiedindustriesina specified

area or for one or more specified industries and either permanently or for a limited period.
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1. Dutiesof ConciliationOfficer(sec12)
 To hold conciliation proceedings : Where any industrial dispute exists, the conciliation

officer may, or where the dispute relates to a public utility service and a notice under

section 22 has been given, shall, hold conciliation proceedings in the prescribed manner.

 To Investigate the Dispute: The conciliation officer shall, for the purpose of bringing

about a settlement of the dispute, without delay, investigate the dispute and all matters

affecting the merits and right settlement thereof and may do all such things as he thinksfit

for the purpose of inducing the parties to come to a fair and amicable settlement of the

dispute.

 To send a report and memorandum of settlement to appropriate government: - If a
settlement of the dispute or of any of the matters in dispute is arrived at in the course of

the conciliation proceedings the conciliation officer shall  send a report  thereof to the

appropriate Government together with a memorandum of the settlement signed by the

parties to the dispute.

 Where no settlement is arrived at : If no such settlement is arrived at, the conciliation

officer  shall,  as  soon  as  practicable  after  the  close  of  the  investigation,  send  to  the

appropriate Government a full report setting forth the steps taken by him for ascertaining

the facts and circumstances relating to the dispute and for bringing about a settlement

thereof,togetherwithafullstatementofsuchfactsandcircumstances,and thereasonson account

of which, in his opinion, a settlement could not be arrived at.

2. Powerof conciliation officer: Power toenter thepremises : Aconciliationofficermayfor the

purpose of enquiry, into any existing industrial dispute, after giving reasonable notice, enter

the premises occupied by any establishment to which the disputes relates

• Power to call for and inspect documents: - he may enforce the attendance of any person for

examination or call for and inspect any document which he has ground for considering to be

relevant  to  the  industrial  dispute  or  to  be  necessary  for  the  purpose  of  verifying  the

implementation of any award or carrying out any other duty imposed on him under this act.

He has same power as civil court

3. Boardof ConciliationFunctions
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 The  appropriate  Government  may  as  occasion  arises  by  notification  in  the  Official

Gazette constitute a Board of Conciliation for promoting the settlement of an industrial

dispute.

 A Board shall consist of a chairman and two or four other members, as the appropriate

Government thinks fit.

 Provided that if the appropriate Government notifies the Board that the services of the

chairman or of any other member have ceased to be available, the Board shall not actuntil

a new chairman or member, as the case may be, has been appointed.

4. Dutiesofboard

• To bring about a settlement of dispute :- Where a dispute has been referred to a Board under

this Act, it shall be the dutyof the Board to endeavor to bring about a settlement of the same

and for  this  purpose the Board shall,  in  such manner  as  it  thinks  fit  and without  delay,

investigate the dispute and all matters affecting the merits and the right settlement thereofand

maydo all such things as it thinks fit for the purpose of inducing the parties to come to a fair

and amicable settlement of the dispute.

• To send a  report  and  memorandum of  settlement  to  the  appropriate  government:  -  If  a

settlement of the dispute or of any of the matters in dispute is arrived at in the course of the

conciliationproceedings,  theBoardshallsendare  portthereoftotheappropriateGovernment

together with a memorandum of the settlement signed by the parties to the dispute.

• To send a full report to the appropriate government setting forth the steps taken by the board

in case :- If no such settlement is arrived at, the Board shall, as soon as practicable after the

close of the investigation, send to the appropriate Government a full report setting for the

proceedings and steps taken by the Board for ascertaining the facts and circumstancesrelating

to the dispute and for bringing about a settlement thereof, together with a full statement of

such facts and circumstances, its findings thereon, the reasons on account of which, in its

opinion, a settlement could not be arrived at and its recommendations for the determination

of the dispute.

• To communicate reasons to the parties if no further reference made: - If, on the receipt of a

reportundersub-section (3)undersection10in respectofadisputerelatingto apublicutility
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service,  the  appropriate  Government  does  not  make  a  reference,  it  shall  record  and

communicate to the parties concerned its reasons therefore.

• To submit report within 2 months :- The Board shall submit its report under this section

within  two  months  of  the  date  or  within  such  shorter  period  as  may  be  fixed  by  the

appropriate Government:

5. Powerof board

• Power to enter premises : A member of the boardmay for the purpose of enquiry, into any

existing industrial dispute, after giving reasonable notice, enter the premises occupied byany

establishment to which the disputes relates

• Powers to civil court:- member of the board may enforce the attendance of any person for

examination or call for and inspect any document which he has ground for considering to be

relevant  to  the  industrial  dispute  or  to  be  necessary  for  the  purpose  of  verifying  the

implementationofanyawardorcarrying outany other duty imposedonhimunderthisact.

Boardhasthe samepowerascivil court

d. Court of enquiry- (1) The appropriate Government may as occasion arises by notification

in the Official Gazette constitute a Court of Inquiry for inquiring into any matter appearing to

be connected with or relevant to an industrial dispute.

(1) A Court mayconsist of one independent person or of such number of independent persons as

the  appropriate  Government  may  think  fit  and  where  a  Court  consists  of  two  or  more

members, one of them shall be appointed as the chairman.

(2) ACourt,havingtheprescribedquorum,mayactnotwithstandingtheabsenceofthechairman  or  any

of its members or any vacancy in its number: Provided that, if the appropriate Government

notifies the Court that the services of the chairman have ceased to be available, the Court

shall not act until a new chairman has been appointed.

Functions: - Courts A Court shall inquire into the matters referred to it and report thereon to

the  appropriate  Government  ordinarily  within  a  period  of  six  months  from  the

commencement of its inquiry.

2. Adjudicationmachinery
Arbitration
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a. Labor court: - Labor Courts are constituted by State Governments u/s 7. It will be presided

over  by  Presiding  Officer‘.  The  Labor  Court  has  powers  in  respect  of  Interpretation  of

Standing Orders

*Violationof Standing Orders

* Dischargeordismissal ofa workman

* Withdrawalof anycustomaryconcession orprivilege

* Illegalityor otherwise of astrike orlock-out

• Qualificationforappointment:

 Hehas been judgeof high court

 Hehas beenjudgeof districtcourt not lessthan 3years

• Duties and function of labor court 

Authorityofanorderoftheemployer

Applicationandinterpretationofstandingorders 

Discharge including retrenchment

b. Industrial tribunal

• Appointmentandconstitution:

Industrial Tribunal is constituted by State Government u/s 7A. The tribunal will be presided 

over by Presiding Officer. The Industrial Tribunal has powers in respect of

* Wages,includingperiodand modeof payment

* Compensatoryandother allowances

* Hoursofwork andrestintervals

*Leavewithwagesandholidays

* Bonus,profit-sharing,providentfundand gratuity

* Shiftworking changes

* Classification bygrades

* Rules ofdiscipline

* Rationalizationandretrenchmentofworkmen.

• Qualification for appointment as a presiding officer of an industries tribunal :  It will

consist of one person only, who should be qualified for appointment -- as ajudge of a high

court
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 Hehasworkedfor atleast3yearsasdistrictjudge /additionaldistrict judge.

 Heshould bean independentperson and should haveageof at least 65years.

 Thegovt. mayappointtwo persons toadvise theTribunal

• Tribunal for a limited period: The government has the power to constitute a tribunal for a

limited  specified  period  only.  The  expiry  of  the  specified  period,  the  government  may

constitute a new tribunal and refer to it the pending dispute

• Assessors: The government is authorized to appoint if it thinks fit two person as assessor to

advice the industrial tribunal in the proceeding before it.

c. Nationaltribunal(sec7b)

• Appointment and constitution:  National Tribunal is formed by Central  Government for

settlement of industrial disputes of national importance or where industrial establishments

situated in more than one States are involved. [section 7B]

• Qualification  of  presiding  officer:  It  will  consist  of  one  person  only,  who  should  be

qualified for appointment as

 Presidingofficer ofanationaltribunal /ajudgeof ahighcourt.

 Heshould bean independentperson and should haveageof at least 65years.

 Thegovernmentmayappointtwo personsto advisetheNational Tribunal

• Disqualifications: Tribunals. No person shall be appointed to, or continue in, the office of 

the presiding officer of a Labor Court, Tribunal or National Tribunal, if

(a) Heis notan independentperson; or

(b) Hehas attained theageof sixty-fiveyears.]

6. Award and settlement
(Judgment)Award’ means a temporary or final determination of any industrial dispute or of

anyquestion relating thereto by any Labor Court, Industrial Tribunal or National Tribunal. It

also includes settlement award. [Section 2(b)].

Settlement’  means  a  settlement  arrived  at  in  the  course  of  conciliation  proceedings.  It

includes a written agreement between employer and workmen arrived at otherwise than in

course of conciliation proceedings (i.e. outside the conciliation proceedings

• StrikeAnd Lock Out
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Strike‘ means a cessation of work by a body of persons employed in any industry, acting in

combination,  or a concerted refusal,  or a refusal under a common understanding, of any

number of persons who are or have been so employed to continue to work or to accept

employment.[section 2(q)

Lock-out’ means temporary closing or a place of employment or the suspension of work, or

the refusal by an employer to continue to employ any number of persons employed by him.

[Section 2(l)].Workers go on strike, while lock out‘is to be declared by employer

Prohibitionof lockoutinapublicutilityservice:-

(1). Noperson employedina public utilityservice shall go on strike,in breach of contract

 Without giving to the employer notice of strike, as here in after provided, within six 

weeks before striking; or

 Withinfourteendaysof givingsuchnotice; or

 Beforetheexpiryofthe date ofstrikespecified inanysuchnoticeasaforesaid; or

 Duringthe pendencyof anyconciliation proceedings beforea conciliation officer and 

seven days after the conclusion of such proceedings.

(2). Noemployercarryingonanypublic utilityservice shalllock-outanyofhisworkmen

 Withoutgivingthemnoticeoflock-outashereinafterprovided,withinsixweeks before 

locking-out; or

 Withinfourteendaysof givingsuchnotice;or

 Beforetheexpiryofthe date oflock-out specifiedinanysuch noticeasaforesaid; or

 Duringthe pendencyof anyconciliation proceedings beforea conciliation officer and 

seven days after the conclusion of such proceedings.

(3). The notice of lock-out or strike under this section shall not be necessary where there is

already in existence a strike or, as the case may be, lock out in the public utility service, but

the employer  shall  send intimation of  such lock-out  or  strike on the day on which it  is

declared,  to  such  authority  as  may  be  specified  by  the  appropriate  Government  either

generally or for a particular area or for a particular class of public utility services.

(4). The notice of strike referred to in sub-section (1) shall  be given by such number of

persons to such person or persons and in such manner as may be prescribed.
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(5). Thenoticeoflock-outreferredtoinsub-section(2)shallbegiveninsuchmannerasmay  be

prescribed.

(6). If on any day an employer receives from any person employed by him any such notices

as are referred to in sub-section (1) or gives to any persons employed by him any suchnotices

as are referred to in sub-section (2), he, within five days, thereof report to the appropriate

Government  or to such authority  as  that Government  may prescribe the number of  such

notices received or given on that day.

Illegal strikes and lock out: - Strike or lockout in violation of sections 22or 23 and when itis

continuing in violation of order issued byGovernment u/s 10(3)(when matter is referred to

Conciliation Board or Tribunal) is illegal. [section 24].Fine up to Rs 50 per day to workman

and Rs 1,000 to employer can be imposed. In addition,  he can be imprisoned up to one

month. [Section 26 Other consequence: - loss, dismissal etc...

LAYOFF
Definition: -When an employeeis not given work dueto somereasons beyond the powers of

the employer. It means failure / refusal / inability of the employer to give employment due to

following reasons:

 Shortageofrawmaterial/power

 Accumulationof stocks

 Breakdownof machinery

 Naturalcalamity

 5otherconnected reasons(sec(2(kkk))

Rights for compensation : A factory employing 50 or more but less than100 employees on an

average per working day can lay off the workmen, who have complete done year of service, by

payingcompensationequalto50%ofsalary(basicplusDA)(section25Cof  IDA).Employercan  offer

him alternate  employment,  if  the  alternate  employment  does  not  call  for  anyspecial  skill  or

previous experience, and lay off compensation will not be payable if employee refuses to accept

the alternate employment (section 25E.

Continuous services: A workman is deemed to be in continuous service for a period of oneyear,

if he, during the period of twelve calendar months preceding the date of termination, has actually

worked under the employer for not less than 240 days;



91

SCE

Section 25B(2) comprehends a situation where a workman is not in employment for a period of

12 calendar months, but has rendered service for a period of 240 days within the period of 12

calendar months commencing and counting backwards from the relevant date i.e. the date of

retrenchment. He would be deemed to be in continuous service for a period of one year for the

purpose of section 25B.

Conditionsunderwhichworkmanlaidoff arenotentitledtolayoff compensation:-

 If he refuses to accept any alternative employment in the same establishment from which he

has been laid-off, or in anyother establishment belongingto the same employer situate in the

same town or village or situate within a radius of five miles from the establishment to which

he belongs, if, in the opinion of the employer,

 Such alternative employment does not call for any special skill or previous experience and

can be done bythe workman, provided that the wages which would normallyhave been paid

to the workman are offered for the alternative employment also:

 . If he does not present himself for work at the establishment at the appointed time during

normal working hours at least once a day;

 Penalty  for  lay-off  without  previous  permission:  Any employer,  who  contravenes  the

provisions of section 25M or section 25N, shall be punishable with imprisonment for a term

which may extend to one month, or with fine which may extend to one thousand rupees or

with both.

 Strike:  Strike‘ means a cessation of work by a body of persons employed in any industry,

acting in combination, or a concerted refusal, or a refusal under a common understanding, of

any number of persons who are or have been so employed to continue to work or to accept

employment.[section 2(q)

Retrenchment
Definitions: - Retrenchment ‘means termination by the employer of service of a workman for

any reason, other than as a punishment inflicted by a disciplinary action. However, retrenchment

‘does  not  include  voluntary  retirement  or  retirement  on  reaching  age  of  superannuation  or

termination on account of non-renewal of contract ortermination on account of continued ill-

health of a workman.
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 Conditions procedure: A worker who has completed one year ofservice can be retrenched

by giving one month notice (or paying one month‘s salary) plus retrenchment compensation,

at the time of retirement, @ 15 days‘ average wages for every completed year of service

(section 25F

 Procedure for retrenchment: Where any workman in an industrial establishment, who is a

citizen of India, is to be retrenched and he belongs to a particular category of workmen inthat

establishment, in the absence of any agreement between the employer and the workman in

this behalf, the employer shall ordinarilyretrench the workman who was the last person to be

employed in that category, unless for reasons to be recorded the employer retrenches any

other workman.

 Re-employment  of  retrenched workmen:  Where  any workmen are  retrenched,  and the

employer proposes to take into his employ any persons, he shall, in such manner as may be

prescribed,  give  an  opportunity  who  offer  themselves  for  re-  employment  shall  have

preference over other persons.

 Penalty retrenchment without previous permission: Any employer, who contravenes the

provisions of section 25M or section 25N shall be punishable with imprisonment for a term

which may extend to one month, or with fine which may extend to one thousand rupees, or

with both.

Closure
Definition: - Closure means permanent closing down of a place of employment or part thereof.

[section2(cc)].Thus,closurecanbeofpartof  establishmentalso.60daysnoticeshouldbegiven  for

closure to Government, if number of persons employed is 50 or more. 60 days notice is not

necessary if number of persons employed is less than 50. [Section 25FFA].Compensation has to

be  givenas  ifthework  manis  retrenched.  [Section  25FFF(1Ifnumberof  workmenemployed  are

100or more, prior permission of Government is necessary for closure u/s 25-O

Differencebetween Retrenchmentand Closure:-

a. Retrenchmentaffectsonlysomeoftheworkmen,whereasclosure affectsallworkmen.

b. In retrenchment trade or business remains uninterrupted as it continues, while closure the

business itself is discontinued
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• Notice of intention :- any employer who intends to close down an undertaking will have to

serve,  atleastsixtydays  beforethedateonwhich  theintended  closureisto  becomeeffective,  a

notice, in the manner so prescribed by the appropriate government stating clearly the reasons

for the intended closure of the undertaking

• Compensation  in  case  of  underwriting  sec  25-FF  :-  the  employer  in  relation  to  that

undertaking to a new employerevery workman who has been in continuous service for not

less than one year in that undertaking immediately before such transfer shall be entitled to

notice and compensation in accordance with the provision of section 25-F.

• Penalty  for  closure  without  notice  :-  Any employer,  who closes  down an  undertaking

without complying with the provisions of sub-section (1) of section 25-O shall be punishable

with imprisonment for a term which may extend to six months,  or with fine which may

extend to five thousand rupees, or with both.

Unfair  Labor  Practice:  Section  25T  prohibits  unfair  labor  practices  by  employer  or

workman or a trade union. If anyperson commits unfair labor practice, he is punishable with

fine up to Rs 1,000 and imprisonment up to 6months. [Section 25U]. Fifth schedule to Act

gives list of what are Unfair Labor Practices‘

• Prohibition: No employer or workman or a trade union, whether registered under the Trade

Unions Act, 1926 (16 of 1926), or not, shall commit any unfair labor practice.

• Penalty of union labor practices: Any person who commits any unfair labor practice shall

be punishable with imprisonment for a term which may extend to six months or with fine

which may extend to one thousand rupees or with both.

Penalties
Penalty  of  Illegal:  Any  person  who  knowingly  expends  or  applies  any  money  in  direct

furtherance or support of anyillegal strike or lock-out shall be punishable with imprisonment for

a term which may extend to six months, or with fine which may extend to one thousand rupees,

or with both.

Breachof settlement:
Any person who commits a breach of any term of any settlement or award, which is

binding on him under this Act, shall be punishable with imprisonment for a term which may

extend tosixmonths,orwithfine,or withboth,2[andwhere the breachisacontinuingonewith
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afurtherfinewhichmay extendtotwohundredrupeesforevery day duringwhichthebreach 

continuesaftertheconvictionforthefirst],andtheCourttryingtheoffence,ifitfinesthe 

offender,maydirectthatthewholeoranypartofthefinerealizedfromhimshallbepaid,by way of 

compensation, to any person who, in its opinion has been injured by such breach.] Disclosing 
information:

Anyperson who willfully discloses anysuch information as is referred to in section 21 in

contravention of the provisions of that section shall, on complaint made by or on behalf of the

trade union or individual business affected, be punishable with imprisonment for a term which

may extend to six months, or with fine which may extend to one thousand rupees, or with both.

Other offences:
(1) Any employer who contravenes the provisions of section 33 shall be punishable with

imprisonment for a term which may extend to six months, or with fine which may extend to one

thousand rupees, or with both.

(2) Whoever contravenes any of the provisions of this Act or any rule made there under

shall, if no other penalty is elsewhere provided by or under this Act for such contravention, be

punishable with fine which may extend to one hundred rupees.

.
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UNIT IV
4. INCOME TAX ACT AND VAT RIGHT TO INFORMATION ACT

Meaning of  Income Tax Act
It  is  the implementation offreedom of information legislation in India on a national

level"toprovidefor  settingoutthepracticalregimeofrighttoinformationforcitizens."  The  Act

applies to all States and Union Territories of India, except the State of Jammu and Kashmir -

which  is  covered  under  a  State-level  law.  Under  the  provisions  of  the  Act,  any  citizen

(excluding the citizens within J&K) may request  information from a "publicauthority" (a

body of Government or "instrumentality of State") which is required to reply expeditiously or

within thirty days. This law was passed by Parliament on 15 June 2005 and came fully into

force on 13 October 2005

Information
TheActspecifies thatcitizens havearightto:

 Requestanyinformation(asdefined).

 Takecopiesofdocuments.

 Inspectdocuments,worksandrecords.

 Takecertifiedsamplesofmaterialsofwork.

 Obtain information in form of printouts, diskettes, floppies, tapes, video cassettes'or

in anyother electronic mode' or through printouts.

Process
Under the Act, all authorities covered must appoint their  Public Information Officer

(PIO). Anyperson may submit a request to the PIO for information in writing. It is the PIO's

obligation to provideinformation to citizens of India who request information under the Act.

If  the  request  pertains  to  another  public  authority  (in  whole  or  part)  it  is  the  PIO's

responsibility to transfer/forward the concerned portions of the request to a PIO of the other

within 5 days. In addition, every public authority is required to designate  AssistantPublic
Information Officers  (APIOs) to receive RTI requests and appeals for forwarding to the

PIOs of theirpublic authority. The citizen making the request is not obliged to disclose any.
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TheAct specifiestimelimits forreplyingto therequest.

 Ifthe request has been madeto thePIO, thereplyis to begiven within 30 daysofreceipt.

 If the requesthas been madeto an APIO,thereplyis to begiven within35daysofreceipt.

 If the PIO transfers the request to another public authority (better concerned with the

information requested), the time allowed to reply is 30 days but computed from the day

after it is received by thePIO of the transferee authority.

 Information concerning corruption and Human Rights violations by scheduled Security

agencies  (those  listedintheSecond  Schedule  to  the  Act)  is  tobeprovided  within45
daysbutwiththeprior approval of the Central Information Commission.

 However, if life or liberty of any person is involved, the PIO is expected to replywithin 48
hours.

 Sincetheinformationistobepaidfor,thereplyofthePIOisnecessarilylimitedto  either  denying

the request (in whole or part) and/or providing a computation of "further fees". The time

between the reply of the PIO and the time taken to deposit the further fees for information

is excluded from the timeallowed.

 If information is not provided within this period, it is treated as deemed refusal. Refusal

with or without reasons may be ground for appeal or complaint. Further, information not

provided in the times prescribedis to be provided free of charge.

 ForCentralDepartmentsasof2006,thereisafeeofRs.10forfilingtherequest,Rs.2perpageof

informationandRs.5foreachhourofinspectionafterthefirsthour.  If  the  applicant  is  a  Below

Poverty Card holder, then no fee shall apply. Such BPL Card holders have to provide a

copy  of  their  BPL  card  along  with  their  application  to  the  Public  Authority.  States

Government and High Courts fix their ownrules.

What is not open todisclose?
 Thefollowingisexemptfrom disclosure[S.8)]

 Information,  disclosure  of  which  would  prejudicially  affect  the  sovereignty  and

integrityofIndia,thesecurity,"strategic,scientificoreconomic"interestsoftheState,

relation with foreign State or lead to incitement of an offence;

 Informationwhichhasbeenexpresslyforbiddentobepublishedbyanycourtof  law  or

tribunal or the disclosure of which may constitute contempt of court;
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 Information,thedisclosureofwhichwouldcauseabreachofprivilegeofParliament  or  the

State Legislature;

 Information including commercial confidence, trade secrets or intellectual property,

thedisclosure of which would harm the competitive position of a third party, unless

the competent authorityis satisfied that larger public interest warrants the disclosure

of such information;

 Informationavailabletoapersoninhisfiduciaryrelationship,unlessthecompetent

authority is satisfied that the larger public interest warrants the disclosure of such

information;

 Informationreceivedin confidencefromforeignGovernment;

 Information, the disclosure of which would endanger the life or physical safety of

any personor identify the source of information or assistance given in confidence

for law enforcement or security purposes;

 Information which would impede the process of investigation or apprehension or

prosecution of offenders;

 Cabinet  papers  including  records  of  deliberations  of  the  Council  of  Ministers,

Secretariesand other officers;

 Information  which  relates  to  personal  information  the  disclosure  of  which  has  no

relationship  to  any  public  activity  or  interest,  or  which  would  cause  unwarranted

invasion of the privacy of the individual (but it is also provided that the information

which cannot be denied to the Parliament ora State Legislature shall not be denied by

thisexemption);

 Not with standing anyof the exemptions listed above, a public authoritymay allow access

to information, if public interest in disclosure outweighs the harm to the protectedinterests.

(NB: This provision is qualified by the proviso to sub-section 11(1) of the Act which

exempts disclosure of "trade or commercial secrets protected by law" under this clause

when read along with8(1)(d)).

ValueAddedTax(VAT)
Definition:

MostofthestatesinIndia,witheffectfromApril1,2005haveadoptedValueadded
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Tax. Value added tax or VAT is an indirect tax, which is imposed on goods and services at each

stage of production, starting from raw materials to final product. VAT is levied on the value

additions at different stages of production.

ConceptofVAT

 VATis amulti point salestaxwith setofffortaxpaid onpurchase.

 VAT being  a  multi  stage  levy,  it  allows  registered  dealers  to  take  credit

forthetax paid on purchase from registered suppliers against  the tax payable

onthe sales.

What is ValueAddedTax?
VAT is a multi –point tax with set-off for tax paid on purchases. It is collected in

installments at each transaction in the production and distributions system. It does not have

cascading effect dueto the system of deduction or tax credit mechanism.

The following illustration will help in highlighting the differences between a single

point tax and Vat.

FirstStage
 Selling  price  of  manufacturer  (Excluding  tax)Rs100.00  Tax  rate  applicable-  20%

Rs.20.00

 SellingpriceincludingtaxRs.120.00.

SecondStage:

 CostpricetoWholesale dealerRs.120.00

 OverheadsandprofitmarginRs. 60.00

 SellingpriceRs. 180.00

Third stage:

 Costpriceto retailtraderRs.180.00.

 Overheadsandprofitmarginat50%Rs.90.00.

 Sellingpriceto consumer Rs.270.00

Thus, from the above illustration it is clear that the government gets only Rs. 20.00 

whereasduetothecascadingeffectoftaxtheconsumerisundercompulsiontopayRs.

45.00indirectlytowardstax.
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By theintroductionofvattheTaxbaseiswidenedandeveryintermediary is required topay 

tax only on the value addition made by him.

ObjectivesofVAT
 Eliminates multiplicityof taxes such as entry tax, turnover tax, sales tax, surcharge, Excise 

dutyetc,
 Preventsdoubletaxationwithcascadingeffect.
 Eliminatesinterstatetax(eg.CentralSalesTax)
 Rationalizealltax burdensinthecasesof goods andservicesuntilsoldforconsumption.
 Makesthetaxstructure, simple,efficientandtransparent.
 Improvetaxcompliance.
 Developmentoffairandhealthycompetition intheinterestofconsumers.

Whatistheadvantageof VAT?

 Lesschancesfortaxevasionasthe incidenceoftaxspread overeverydealer.

 Lowertax rate.

 Increasedrevenuetostategetsthetax onthesaleprice.

 Acheckoncreationofblackmoney.

 Noprocedural hazards.

 Uniformityof prices all over thecountry.

VATRateStructure
 1%ongold,Silver,preciousmetals,gems,andpreciousstones.

 4%on Essential goodsand primaryraw materials.

 12.5%on goods not covered in anyschedule.

WhatisInputTax?
Input generallymean goodspurchasedbyadealerinthecourseofhisbusinessforre sale or

for usein the manufacture, processing, packing and storing of other goods or any other

business use. The tax paidon inputs is known as Input Tax.

4.2.6Advantages ofVAT:

1) Coverage
Ifthetaxiscarriedthroughtheretaillevel,itoffersalltheeconomicadvantagesofa

taxthatincludestheentireretailpricewithinitsscope,atthesametimethedirect
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paymentofthetaxisspreadoutandoveralargenumberoffirmsinsteadofbeing concentrated on 

particular groups, such as wholesalers orretailers.

2) Revenuesecurity
VATrepresentsanimportantinstrumentagainst tax evasionandissuperiortoabusiness tax or 

asales tax from the point of view of revenue security for threereasons.

3) Selectivity
VATmaybeselectivelyapplied tospecificgoodsor businessentities.

4) Co-ordinationofVATwithdirect taxation
MosttaxpayerscheatontheirsalesnottoevadeVATbuttoevadepersonalandcorporate incometaxes.

4.2.7DisadvantagesofVAT
 Nouniformityof priceamongthe state–everystagehas alter thevat

 Othertaxes alsoavailablealongwith VAT, soit isconfused.

 ContinuanceofCSTunderVATregime

 SweepingpowersgiventoCommissioners.

GoodscoveredunderVAT
All goods (other than Petrol, Diesel, Aviation Turbine Fuel, IMFL and Sugarcane) including 

declared goods will be covered under VAT and will get the benefit of input taxcredit.

GoodsnotcoveredunderVAT
Petrol, Diesel, Aviation Turbine Fuel, Indian Made Foreign Liquor and sugarcane will not 

betaxed under VAT.

Dealersunder VAT
1. Localauthority,Company,Hinduundividedfamily, Associationofpersons,Firm.

2. Casual  traders,factory,commissionagent,DelCredereagent,auctioneer,localbranch  of  a

firm or company situated outside the state.

3. Personwho effects transfer ofpropertyingoods other than bywayofsale.

4. Dealerinhirepurchaseworkscontractandpersonswhotransferrightstousethe goods.

5. Dealersineatablesincludingfood anddrinks(eg.Hotels,restaurantsandsweetstalls)

6. PortTrust,Railwayadministration,Shipping,TransportandConstructioncompanies,
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Airlines

7. Anyperson ofholdingapermit fortransportvehicles.

8. TamilNaduStateTransportCorporation

1. CustomsDepartment,InsuranceCompany,AdvertisingAgencies

2. CorporationorCompaniesofStateandCentralGovt.

Registration
AllTradersshouldregisteredforVAT

TIN(TaxpayerIdentificationNumber)
An eleven digit number to be quoted in all VAT transactions and correspondences.All

registered  dealers  under  NGST ACT 1959  shall  be  provided  with  TIN automatically

without  any fee.  On receipt  of  TIN,  the dealers have to  file  application for  obtaining

certificate of registration under VAT.
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Meaning:

UNIT-V 
CONSUMERPROTECTIONACT

The Act is designed to make available cheap and quick remedy to a small consumer.

The Act was passedin 1986 and was made effective in 1987. Amendments were made in

1991toprovideforsituationsofabsenceofPresidentofForum.Majorchangesweremadein  1993

(effective from 18-6-1993).

On gettingfurther experience of implementation of the Act, substantial changes have

been made by Amendment Act,2002. Major changes made in the Amendment Act are - *

Enhancement in monetary limit of District Forum from Rs 5 lakhs to 20 lakhs and of State

CommissionfromRs20lakhstoRsonecrore*Paymentoffeesforfiling

complaint/appeal*Complaint/appealwillhavetobeadmittedfirst*Reasontoberecordedif decision

not  given  within  specified  time  *  Cost  of  adjournment  can  be  imposed  *  Interim

orderscanbepassed*In  absenceofPresident,seniormostmembercandischarge  functions  of

President  *  Pre-deposit  of  certainamountbeforeappealisentertained*Notice  can  be  sent  by

Fax/courier. The amendments have been made effective from 15-3-2003.

5.1.2 Procedure under CPA -  Section 12(1) provides that a complaint in relation to any

goods sold or deliveredor to be sold or delivered or any service provided or agreed to be

provided may be filed with consumerforum.

TheActenvisagessettingupof‗ConsumerDisputesRedressalAgency‘atlocal,  i.e.,  district

level,  state  level  and  national  (Central)  level.  District  Forum  has  jurisdiction  to  decide

consumer disputes where value of goods or services and the compensation claimed does not

exceed Rs. 20 lakhs. State Commission has jurisdiction to decide the cases where value of

goods and services  plus  compensation is  over  Rs.  20  lakhs  but  notoverRs.100 lakhs.  In

addition, it decides appeals filed against order of District Forum. National Commission (HQ

at  New Delhi)  has  original  jurisdiction  where  matter  is  over  Rs.  100 lakhs.  It  also  has

appellate jurisdiction over State Commission. Appeal against order of State Commissioncan

befiled  only  in  caseoforiginal  orderbyStateCommission  i.e.when matter  was  over  Rs.  20

lakhs. No appeal can be filed to National Commission in case where State Commission has 
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AppealagainstorderofNationalCommissionlieswithSupremeCourtonlyin

matterswhereitexercises  originaljurisdiction,i.e.,whenmatterisoverRs.100lakhs.  There  is  no

provision  of  appeal  in  cases  where  National  Commission  decides  under  its

appellatejurisdiction,i.e.,whenitdecidesappealagainstorderof State Commission.

Complaint  can  be  filed  by  a  consumer,  a  voluntary  consumer  association  or

Central/State Government. Class Action i.e., some consumers filing complaint on behalf of

many  consumers  isalsopermitted.Complaintcanbefiledagainst(a)deficiencyingoods

orservice(b)unfairtradepracticeorrestrictivetradepractice(c)chargingofhigherprices

(d)  Supplying hazardous  goods or  services.  Fees  are  required  to  be  paid  along with  the

complaint. Complaint must be filed within two years from ‗cause of action‘. This period can

beextendedonshowingsufficientcause.AppealagainstorderofDistrictForum/State

Commission/NationalCommissionmustbefiledwithin30daysfromdateoforder. Penalty upto Rs.

10,000  can  be  imposed  on  a  complainant,  if  it  is  found  that  he  has  made

frivolous(bogus)complaint.Personsnotcomplyingwithorder  of  redressal  authorities  can  be

punished with imprisonment upto three years and/or fine upto Rs.10,000.

Provisionsaremadeforenforcementoforderandimpositionofpenaltyincaseorderof

consumer forumis disobeyed.

Complainttoconsumerforum-Section12(1)providesthatacomplaintinrelationto

anygoodssoldor  deliveredortobesoldordeliveredoranyserviceprovidedoragreed

tobeprovidedmaybefiledwith  consumer  forum.  District,StateCommissionand  National

Commission are consumer forums, termed as Consumer Dispute Redressal Agencies. It is

necessary to understand meaning of complaint’ and who can file the same.

Defect-  The  word  defect’  meansany  fault,  imperfection  or  shortcoming  in  the  quality,

quantitypotency, purity or standard that is required to be maintained by or under anylaw for

the time being in force or under any contract, express or implied, or as is claimed by the

trader in any manner whatsoever in relation to any goods (Section 2(1)(f) of CPA).

ConsumerDispute:ConsumerDispute’meansadispute  where  the  personagainstwhom  a

complaint  has  been  made,  denies  or  disputes  the  allegations  contained  in  the  complaint

[section 2(1)(e)]. - - Obviously, if the person against whom complaint is made agrees to the

complaint, there is no ‗consumer dispute‘.
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Whois‘Complainant’-Section2(1)(b)ofCPAdefinesthat"Complainant"means

 Aconsumer;or

 Any voluntary consumer association registered under the Companies Act, or under any 

other law for thetime being in force; or

 TheCentral Governmentor anyStateGovernment,who orwhich makesacomplaintor

 Oneor moreconsumers,wherethere arenumerous consumers havingthe same interest

 In caseof death of a consumer, his legal heir or representative; - - who or which makes 

acomplaint.

Exclusion ifgoods or a service for Commercial purpose - Apersonwho buys goods for

resale  or  commercial  purposes or  avails  services  for  commercial  purposes  is  specifically

excluded from definition of consumer‘.

 Trader  - Complaint can be lodged against a trader in case of goods and against service

provider in caseof services. Trader’ includesmanufacturer.

 Deficiency  in  service  -  Complaint  can  be  lodged  against  service  provider  if  there  is

deficiency in serviceor if he charges higher prices or provides services which are hazardous

or where service provider followsunfair or restrictive trade practice.

 Deficiency:  Deficiency‘  means  any  fault,  imperfection  or  shortcoming  in  the  quality,

quantity, potency, purity or standard, which is required to be maintained by or under any

law for the time being in force or has been undertaken to be performed by a person in

pursuance of a contract or otherwise inrelation to any service. [Section 2(1)(g) ofCPA].

 Restrictive  and  Unfair  Trade  Practices  -  Consumer  Protection  Act  makes  specific

provisionsinrespectofRestrictiveTradePractices(RTP)andUnfairtradePractices(UTP).

 Restrictive Trade Practice - Section 2(1)(nnn) of CPA [As amended by Amendment
Act,2002]:  Define Restrictive Trade Practice (RTP‘) as one which tends to bring about

manipulationof priceor itsconditions of delivery or to affect flow of supplies in the market

relating  to  goods  or  services  in  such  a  manner  as  toimpose  on  the  consumers

unjustifiedcostsor restrictionsand shall include: (a) delay beyondthe periodagreedto by a

trader in supply of such goods or in providing the services which has led or is likely to

leadtoriseintheprice;(b)anytradepracticewhichrequiresaconsumertobuy,hireor
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avail of any goods or, as the case may be, services as condition precedent to buying, hiring

or availing of other goods or services.

 UnfairTradePractice-UnfairTradePracticeisdefinedundersection2(1)  (r)ofCP  Act.  Unfair

trade practice means a trade practice which, for the purpose of promoting the sale, use or

supply of any goods or for the provision of any service, adopts any unfair method or unfair

or deceptivepractice.

 IPR  Copyright  Act,  1957:  Copyrightisrightofartist,author,and  produceroffilmsetc.

whohavecreatedaworkbyuseoftheirartistic  skills.Ontheotherhand,PatentsAct,  1970  is

designed to protect inventions in respect of manufacture, machine or process of manufacture.

Copyright Act has provisions to protect copyrights of foreign workalso. This Act has attained

special  significance in view of  GATT agreement.  Under this  international  agreement,  all

signatory nations have to take steps to protect intellectual property rights (IPRs). It may be

noted  that  registration  of  patent  is  compulsory,  while  registration  of

copyrightortrademarkisoptional.Rightsinapatentcanbeavailedonlyifitis  registered,  but

copyrights or rights to trade mark are available even if the work is not registered.

 Copyrightprotectionislimitedtoanauthor‘sparticularexpressionofidea,processand
concept in atangible medium. However, the law permits fair use.

Copyright is only in expression of an idea. There is no copyright in an idea. Copyright

protects skill,laborand capital employed bytheauthor.  Its object is to protect thewriterand

author  from  theunlawful  reproduction,  plagiarism,  piracy,  copying  and  imitation.  Thus,

copyright is negative in nature. It is not aright in novelty of ideas.

 Works  in  which  copyright  subsists  -  Section  13(1)  of  Copyright  Act  provides  that

copyright subsists in:

o Originalliterary,dramatic,musicalandartisticworks

o Cinematographfilmsand

o Soundrecording.

 Artistic  work:  Artistic  Work  means  (i)  a  painting,  sculpture,  a  drawing  (including  a

diagram, map, chart or plan), an engraving or photograph. It does not matter whether or not

anysuch workpossesses artistic qualityand (ii) work of architecture [section 2(c)]. ‗Work
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of Architecture’  meansany building or structure having an artistic character or design, or

anymodelforsuchbuildingorstructure[section2(b)].Notethatatrade  markdesigned

inanartisticwaycanbeprotectedunderTradeMarkAct(asTradeMark)aswellas under Copyright

Act (as artistic work).

 Dramatic work: Dramatic Work‘ includes any piece for recitation, choreographic work or

entertainment in dumb show, the scenic arrangement or acting form of which is fixed in

writing or otherwise; but does not include a cinematograph film.

 Literary Work: The term Literary Work ‘includes computer programmes, tables and

compilations including computer databases [section 2(o)].

 Computerprogramme: Itmeanssetofinstructionsexpressedinwords,codes,schemesor in any

otherform  including  a  machine  readable  medium  capable  of  causing  computer  to

performaparticulartaskorachieveaparticularresult[section2(ffc)].Computer  includes  any

electronic or similar device having information processing capabilities[section2(ffb)].

 Musical  work:Musical  work  means  a  work  consisting  of  music  and  includes

anygraphicalnotationof such work, but does not include any words or any action intended

to  be  sung,  spoken  or  performed  withthe  music[section2(p)].Composermeansaperson

whocomposestheworkwhetherornotitisrecordedin  form  of  graphical  notation

[section2(ffa)].

 Rights  ofa  copyrightowner-As  per  section  14,  Copyrightmeans  exclusive  rightto  do

orauthorizedoing  anyofthefollowingactsinrespectofaworkoranysubstantial

partthereof(thisrightissubjectto provisions of the Copyright Act).

 Rights In Literary, Dramatic Or Musical Work  -  (i)  To reproduce the work in any

material form including the storing of it in any medium by electronic means (ii) to issue

copies of work to the public - this clause does not apply to copies which are already in

circulation (iii)  to  perform work in  public  or  communicate  to  public  (iv)  to  make any

cinematograph film or sound recording (v) to make translation (vi) to make adaptation of

work (vii) to do, in relation to translation or an adaptation of work, any of the aforesaidacts

mentioned in clause (i) to clause (vi).
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 RightsInComputerProgramme-(i)Todoanyoftheactsspecifiedaboveinrelation  toliterary

work(ii)tosellorgiveoncommercialrentaloroffertosaleorfor commercial rentalany copy of the

computer  programme.  However,  such  'commercial

rental'doesnotapplyinrespectofcomputerprogrammeswheretheprogrammeitselfisnot  the

essential object of the rental. [Provision to Section 14(b)(ii)]

 RightsIn Artistic  Work  -(i)to  reproduce  in  anymaterial  form includingdepiction intwo

dimensionsfromthreedimensionsorviceversa(ii)tocommunicateworktopublic(iii)  to  issue

copies of work to the public which are not alreadyin circulation (iv) to include the work in

any  cinematograph  film  (v)  tomakeany  adaptationof  thework  (vi)  to  do  in

relationtoanadaptationofthework,anyoftheactsspecifiedin clause(i)to(iv)above.

 RightsInCinematographFilm-(i)Tomakeacopyofthefilm,includinga  photographof  any

image forming part thereof (ii) to sell or give on hire of offer for sale or hire, any copy of

the film. It doesnot matterwhetherornotsuchcopywassoldorgiven onhireonearlieroccasions.

(iii)tocommunicatethe work to public.

 Rights In Sound Recording - (i) To make any other sound recording embodying it (ii) to

sell orgive on hire of offer for sale or hire, anycopyof the film. It does not matter whether or

not such copy was soldor given on hire on earlier occasions (iii) to communicate the sound

recording topublic.

 Ownership of Copyright - Normally, author of work is the first owner (section 17).Author

means  (a)author  of  literary  or  dramatic  work  (b)  composer  of  musical  work  (c)

artistofartisticwork(d)persontakingthe photograph (e) producer of cinematographic film or

sound recording [section 2(d)]. Right of author is subject to some limitations.

 Assignment of Copyright  - The owner of copyright can assign the copyright to a work.

Such assignmentcan be partial or full or subject to limitations and for limited term or full

term. Even rights of future work can be assigned, but the assignment becomeseffective only

when the work comes into existence. [Some leading and popular authors sell their work at

fat price even before it is complete.] After assignment, the assignee gets rights assigned and

balance rights remain with the assignor (section18).

 Termof copyright - Normal term of copyright is throughout the lifetime of author plus 60

years from beginning ofcalendaryear next following theyear in which the author dies.In
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caseofjointauthorship,theauthor whodieslastwillbeconsidered(section22).

 Compulsory licensing - If owner does not grant permission for re-publication,performance

or communication to public, Copyright Board can direct Registrar of Copyrights to grant

compulsory license to complainant on such terms and conditions as it deems fit [section

31(1)].

 Registration of Copyright is optional -  Copyright may be registered with Registrar of

Copyrights (section 44). Registration is not compulsory. The register will contain details

like  name or  title  of  work,  name  and  addresses  of  authors,  publishers  and  owners  of

copyright.Applicationforregistrationhastobemadein prescribed form withfees.

 InfringementofCopyright-TheActprovidesforremediesincaseofinfringementof Copyright.

 CivilandCriminalRemediesunderCopyrightAct-Ownerofcopyrighthascivil 

remediesagainst Infringement of Copyright Offences are also punishable

PATENTSACT,1970
Patents Act, 1970 is designed to protect inventions in respect of manufacture, machine

or process of manufacture. On the other hand, the Copyright Act, 1957 is to protect rights of

artists, authors, producersof films, computer software owners etc. Patent is exclusive rights

grantedtothe patent holder,foralimited period,  as a reward for creative work based on his

privateinitiative.  Creativity’s  accorded  the  status  of  property  whichcan  be  bought,  sold,

licensed or hired like any other commodity. The principle behind patent protection is that

creativitywillnotgetencouragementifitcannotbeprotectedfrompiratingor copying.

Major changes have been made by Patents (Amendment) Act, 2002, which was passed

on25-6-2002  aligning  ittoTRIPSinmany  aspects.Highlightsare-  *Itprovidesfor  uniform

protection for 20 years. * Appellate Authority is provided. Appeal against order of Controller

and Central Government andapplication forrectificationofregisterofpatents willbe to appellate

Board and notto High Court. [However, suitfor infringement of Patentor revocation of patent

will lie with Court only] * Person other than patent holder to obtain marketing approval from

regulatory  authorities  within  3  years  before  expiration  of  terms  of

patent*Provisionsforprotectionofbio-diversitiesoftraditionalknowledge*Reversalof
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burdenincaseofprocesspatent *Proceduralsimplifications.

The amendments have not yet been brought into force. However, these have
been incorporated inthis writes up at appropriate places.

What is a Patent - Section 2(1) (m) merely states Patent’ means a patent granted under this

Act‘. Thus, word patent’ is not defined under theAct, though what can be patented and what

cannot has beenspecified.

A patent, generally speaking, is a grant from Government, which confers on thegrantee

for a limited period of time the exclusive privilege of making, selling and using the invention

for which a patent has been granted and also of authorizing others to doso.

VarietiesofPatents- Threekinds ofpatentsaregrantedunder theprovisionsoftheAct :

(a) OrdinaryPatent

(b) PatentofAddition

(c) PatentinrespectofConvention

InternationalApplication-PatentsActallowsgrantofpatentstopersonsoutof  India,  on  the

basis of international arrangements.  Such grant is  available only if there is a convention,

treaty or arrangement with the foreign country for grant of patents on reciprocal basis i.e., if

that country also agrees to grant patents to Indian applicants (section 133). Government has

to  specify  such  countries  by  issue  of  notification  inofficial  gazette.India

hassignedParisConventioninAugust1998.Hence,anycountrywhichissignatoryto  Paris

convention is a convention country.

Whatcanbepatented- Requirementsofpatentare:

 Thesubject mattershould be new.This istestofnovelty.

 Itshould beuseful. Thisis testof utility.

 Itshouldbe aninvention‘. Itshouldbenon- obvious.

 Itshouldbe amannerofmanufacture, i.e.itshouldbecapableofindustrial application.
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 Vendibility’ test (i.e. test of marketability) is important - the subject matter should have

commercial  purpose.  Any invention  which  satisfies  the  definition  of  the  invention‘

given in the Act may bepatented.

Invention means a new product or process involving an inventive step and capable of

industrial  application.  [Section  2(1)  (j)]:  Inventive  step  means  a  feature  that  makes  the

invention not  obvious toaperson skilledin that  art.  [Section 2(1)(a).  Capable of  industrial

application‘, in relation to invention, means that the invention is capable of being made or

used in an industry. [Section2(1) (ac)].

LifeofPatent:
Subjecttothepaymentofprescribedrenewalfeewithintheprescribedperiod,the  term  of

every patent granted under the Act is do years from date of filing the application for patent.

[Section53  (1)].  [The  period  was  5  or  7  years  for  process  of  manufacture  of

food/medicine/drug and 14 years in othercases, prior to Amendment Act,2002].Rights of a
Patentee:

Patentee has following rights (a) where the patent is for a product, the exclusive right to

prevent thirdparties, who do not havehis consent, from the act of making, using, offering for

sale, selling or importing for those purposes thatproduct inIndia (b)where the subject matter

of patent is a process, theexclusive right to prevent third parties, who do not have his consent,

from  theactofusing  thatprocess,  and  from  the  act  of  using,  offering  for  sale,  selling  or

importing  for  those  purposes  the  product  directly  obtained  from  that  process,  in  India.

However, that product should not be such that no patent can be granted for thatproduct in

India. [Section 48].

Workingofpatentandcompulsorylicensing:

Thegeneralprincipleisthatpatentsaregrantedto encourageinventions.However, Patent is for 

use and not for hoarding orexploitation.

InfringementofPatent:
Patenteeandhisagentsandlicenseeshaveexclusiverightstomake,use,exercise or 

distributetheinventioninIndiaundersection48.Infringementmeansviolatingthestatutory
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rightsofpatentee. Innocent infringement, i.e. infringement without knowledge that a patent

exists  does not require payment of damages and a  share of profit  (section 111).  Suit  for

infringementcanbefiledonly inDistrict Court(section104).Thereliefsthatcanbe claimed are (a)

damages  and  a  share  of  profit  to  patentee.  (b)  Injunction  on  infringe  on  the

termstheCourtmaydeemfit[section108(1)].Courtcanalsoorderthatthe infringing goods shall be

seized, forfeited or destroyed, as the Court deemsfit.

TradeMarksAct,1999
A trade mark’s a very important and valuable asset of a company in a market oriented

economy. The Actis designed to protect this valuable property. Customers identify aproduct

by its trade mark. Value and importance of trade mark increases as business grows. Trade

Marks Act, 1999 is enacted (in place of earlier 1958 law) with an intention to protect rights of

trademarks of business. It is a self-containedand comprehensive code to deal with both the

civil  and criminal law relating to trade and merchandise marks.  Procedures andforms are

prescribed in Trade Mark Rules, 2002.

TradeMarkunderCommonlawaswellasTradeMarkAct:
ProtectiontoTradeMarkswasfirstintroducedinIndiain1940.Priortothat,the

lawrelatingtotrademarkwasbasedoncommonlaw.At commonlaw,righttoproperty in trade mark

was in the nature of monopoly enabling the holder of the said right to restrain others from

using the trade mark. The trade mark had to bedistinctive.

After  passing  of  the  Act,  registration  of  trade  mark  is  provided.  However,

registration of trade mark isnot compulsory.

Whatisa‘Trademark’?
Trade mark means a mark capable of being represented graphically and which iscapable

of distinguishing the goods or services of one person from those of others and may include

shape of goods, their packaging and combination of colors. It also includes certification trade

mark’ orcollective mark.

Mark can be in respect of goods or services. It should be capable of distinguishing the

goodsorservicesof  onepersonfromthoseofothers.Themarkshouldindicatea  connection  in  the

course of trade between the goods or services and some person having the right to use the

mark
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DEPARTMENTOFMANAGEMENTSTUDIES LEGAL
ASPECTS OF BUSINESS

UNIT-I
MERCANTILEANDCOMMERCIALLAW

1) What is Law?
Lawisthoseprinciplesapplied bythestate intheadministrationofjustice.

2) Writeshort noteon business law?
Business  law  refers  to  those  rules  and  regulation  which  govern  the  formation  and
execution of business deals made by various people in the society.

3) Whatdoyouunderstandbymercantilelaw?
Mercantile law is that branch of civil law dealing with rights and obligations ofmercantile
persons arising out of mercantile transactions in respect of mercantileproperty.

4) Definecommerciallaw?
Commercial law can be defined as, “the rights and obligations of commercial persons
who deals with commercial transactions in respect of commercial property”.

5) Whatismeantby validcontract?
A contract is an agreement, enforceable by law, made between at least two parties by
which rights are acquired by one and obligations are created on the part of another.

6) WhatarevoidAgreements?
 Itisanagreementwhichisnotenforceablebylaw.

 Anagreementmadewithoutconsiderationis void.

 Anagreement,theconsiderationofwhichisunlawfulis void.

 Anagreement in restraint of marriageof anyperson, otherthan aminor is void, etc.

7) Definecontract?
A contract is an agreement enforceable at law, made between two or more persons, by
which rights are acquired by one or more, to act on the part of the other.

8) Listouttheformationof a contract?
Thefollowing aretheessential parts offormation ofacontract.

 Offerand acceptance
 Consideration
 Competencytocontract
 Freeconsent
 Lawfulobject
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9) Statethemeaningofperformanceof contracts?
‘Performance’ of contract means the carrying out of obligations under it. The parties to
contract must either perform or offer to perform their respective promises unless such
performance is dispensed with or excused under the provisions of the Indian Contract
Act, or some law.

10) Whatdoyouunderstand byBreachof contract?
Thetermbreachmeansviolationorcontraventionwithregardtofulfillmentoftheterms
`and conditions incorporated in an agreement. A contract is said to have been discharged
by breach when the parties to the agreement fail to discharge their respective obligations
or when parties act contrary or in contravention to the terms and conditions contained in
the contract.

11) Whataretheremedies forbreachofcontract?
 Rescissionofthecontract
 Suit for damages
 SuituponQuantum merit.
 Suitforspecificperformanceofthecontract.
 Suit for Injunction.

12) DiscussaboutQuasicontracts?
A quasi-contract has been defined as “a situation in which law imposes upon one person
on grounds  of  natural  justice,  an  obligation  similar  to  that  which  arises  from a  true
contract although no contract, express or implied has in fact been entered into by them.

13) Whatiscontractofsale?
Section4defines  acontractofsalesas  “acontract  wherebytheseller  transferor  agreesto
transfer the property in goods to the buyer for a price”.

14) Discussabouttransferoftitle?
The main purpose of a contract of sales is the transfer of ownership of the goods from a
seller to a buyer. When the ownership of the goods is transferred to the buyer, hebecomes
the owner of the goods and the seller ceases to be the owner of such goods.

15) Whataretheconditionandwarrantyinsalescontract?
A condition is a term which is essential to the main purpose of the contract and hence is
the foundation of  the contract.  A warranty is  a  term which is  collateral  to  the main
purpose of the contract and hence is only a subsidiary promise.

16) Defineperformanceofsalescontracts?
It is the duty of the seller to deliver the goods and of the buyer to accept and pay forthem,
in accordance with the terms of sales contracts.

17) Whoisanunpaid seller?
Asellerofgoodsisanunpaidseller when
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 Thewholeof thepricehasnot been paid or tendered.
 A bill of exchange or other negotiable instrument has been received as conditional

payment and the condition on which it was received has not been fulfilled by reason
of the dishonor of the instrument or otherwise.

18) Whatis aNegotiable Instrument?
A ‘negotiable  instrument’  means a  promising note,  bill  of  exchange orchequepayable
either to order or to bearer.

19) DefineNegotiation?
Section 14 of the Negotiable Instrument Act lays down that “when a promissorynote, till
of exchange or cheque is transferred to any person, so as to constitute that person the
holder there of, the instrument is said to be negotiated”.

20) Writeanyfiveliabilities of theparties to a NegotiableInstrument?
 LiabilityofDrawer
 Liabilityof Acceptor ormaker
 Liabilityof Draweeof a cheque
 LiabilityofEndorser
 Liabilityof prior parties to a Holderin DueCourse.

21) Whoisa“holderin duecourse”?
‘Holderinduecourse’meansanypersonwhofor  considerationandin  goodfaithbecome  the
processor of a promissorynote, bill of exchange or cheque if payable to bearer, or the
payee or Indore thereof, if payable, to order before the amount mentioned in it become
payable.

22) Whatarethe obligationsof aBankertoacustomer?
 ObligationtoHonorcheques
 Obligationto maintainsecrecyof Account
 ObligationtokeepproperRecordsof Transactions.
 Obligation to Abide bycustomer’sInstructions.

23) Defineagency?
An ‘agent’ is a person employed to do any act for another or to represent another in
dealings  with  third  persons.  The  person  for  whom  such  act  is  done  or  who  is  so
represented is called the “principal”.

24) Whatarethedifferentkindsof agents?
 Auctioneer
 Banker
 Broker
 Factor
 DelCredereagent
 Commissionagent
 Indenter
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 Insuranceagent.

25) StatetheAgent’sauthorityandliabilityofprincipal?
Thecompetencyorcapacityofanagenttobindhisprincipalbyhisactsisknownas ‘agent’s 
authority’. An agent enjoys.

 Actualorrealauthority
 Ostensibleorapparentauthority,and
 Agent’sauthorityin emergency.

26) Howwillterminatethe Agency?
 Byactofparties
 Byoperation ofLaw.

UNITII
COMPANYLAW

1. Definea ‘Company’?
Theword ‘company’ isused generallytomean an associationofpersonshavingcommon 

objectives. Every association however is not a company in the eye of law.

2. Classifythecompanieson thebasisofliability?
1. Limitedcompanies

a) Companieswithlimited liability.

b) Companies limited byguarantee

2. Unlimitedcompanies.

3. Stateanyfourdifferencesbetweenapubliccompanyandaprivatecompany

PrivateCompany PublicCompany
Minimumpaid-upcapitalisRs. 1,00,000 Minimumpaidup capitalisRs. 5,00,000

Minimum number of persons required to 

formis2andmaximumnumberofmembers

is 50.

Minimum number of personsrequired to 

forma public companyis7 and maximum

is no restriction.
Therighttotransfersharesanddebenturesis

restricted bythearticle.

Theshares anddebenturesare freely

transferable.

4. Listouttheformationof a company
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Thewholeprocessofformationofacompanymayberoughlydivided,forconvenience,into three parts. 

These are:

 Promotion

 Registration

 Flotation

5. Describethemeaningofmemorandumof Association:

ThememorandumofAssociationofacompanyisitscharterwhichcontainsthefundamental conditions 

upon which alone the company can be incorporated.

6. WhatarearticlesofAssociation?

The articles of association of a  company and its  bye laws are regulations which govern the

management of its internal affairs and the conduct of its business. They define the duties, rights,

powers and authority of the shareholders and the directors in their respective capacities and ofthe

company and the mode and form in which the business of the company is to be carried out.

7. Giveanytwodifferencesbetween memorandumand Articles:-

Memorandum Articles

It is the charter of the company and defines the 

company’s relationship with outside world.

They are the regulations for the

internal management of the company.

Ifdefinesthescopeof theactivitiesof the

company,beyondwhichtheactionsofthecompany 

cannot go

Theyaretherulesforcarryingoutthe

objects ofthe companyas set out isthe 

memorandum.

8. Whatisthe ‘Prospectus’?

A prospectus has been defined in sec. 2 (36) of the Act as “any document described or issued asa

prospectus and includes any notice, circular advertisement or other document inviting deposits

from the public or inviting offers from the public for the subscription or purchase of any sharesin

or debentures of a body corporate”.
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9. Whatismeantbydirector?
A person is saidto be occupying the position of a director if he has been charged., with the

responsibility  of  managing  the  affairs  of  a  company  and  as  such,  performs  the  duties  and

functions of director specified at random in the companies Act.

10. State  the  provisions  of  the  companies  Act  regarding  the  mode  of  appointment  of
directors of a company?

1. First Director

2. Appointment bythecompany

3. Appointmentbydirectors

a) Additional directors

b) Inacasualvacancy

c) Analternative director.

4. Appointment bythirdparties

5. Appointment byproportionalrepresentation

6. Appointment bythe central government.

11. StatethemodesofRemovalof Directors

Adirectorofacompanyberemovedfromhis officethrough thefollowingmodes:-

 Byshareholders

 Bycentral Government

 ByTribunal

12. Whataretheprovisions regardingpowersofdirector?
 PowersExercisableatBoard’smeetingsonly

 Powersexercisablewith consentofGeneralmeeting

 PowerExercisableunder Articles.

13. Listouttheprovisionsregardingliabilitiesof directors?
Theliabilities ofdirectorsmaybediscussed underthefollowingfourheads:

 Liabilityto third parties

 Liabilityto thecompany

 Liabilityforbreach of statutoryduties.

 Liabilityforacts of hisco-directors.
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14. Define‘Windingupof acompany’

Winding up of a company is the process whereby its life is ended and its property administrated

for the benefit of its creditors and members.

15. Whatarethe modes of windingup?
Therearethreemodesof windingupof acompany.Theseare;

 Compulsorywindingupbythecourt

 Voluntarywindingup bymembers wellascreditors ofthecompany.

 Windingup under thesupervision of the court.

16. Whocanpresentpetitionforwindingup?
Anapplication to thecourt for thewindingup ofacompanyshall presented.

 Petition bycompany

 Petition bycreditors

 Petition bycontributories

 Petition byregister

 PetitionbycentralGovernment.

17. Whatisvoluntarywinding up?
Where a company is wound up by its members or creditors without inference by the court, it is

known as voluntary winding up. A company may be wound up voluntary either by passing an

ordinary resolution or by passing a special resolution.

18. Statethetypesof voluntarywindingup?
Avoluntarywindingupmaybea

 Members voluntarywindingupor

 Creditor’svoluntarywindingup.

19. Whataretheconsequencesof winding up?
 Consequenceastoshareholders.

 Consequenceastocreditors
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 Consequences astoservantsandofficers.

 Consequences astoproceedingsagainstthecompany

 Consequences astocosts.

20. Whatisadefunct company?
A company is said to be ‘defunct’  when it  is  not carrying on business or when it  is  not in

operation. If a companyhas ceased to carryon business, the Registrar of companies maystrike it

off the Registrar as defunct company in accordance with section-560.

21. DefineCorporateGovernance?

Corporate  governance  refers  to  an  economic  legal  and institutional  environment  that  allows

companies diversify, grow, restructure and exist, and do everything necessary to maximize long

term share holder value.

22. ListouttheprincipalsofcorporateGovernance?
 Rightandequitabletreatmentshareholders.

 Interestsofotherstake holders.

 Roleandresponsibilitiesofthe board.

 Integrityandethicalbehavior.

 Disclosureandtransparency.

23. Statetheessentialsof corporategovernance?
Thefollowing arethefour keyelementsofgoodcorporategovernance.

 Transparency

 Disclosure

 Fairness

 IndependentSupervision.

24. Giveany fourbenefits ofgoodgovernance?
 Goodgovernanceleadstogoodperformance.

 Itcreatesanopen andtransparentsystem.
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 ItimprovesCommunicationandbreaksdownsystematicbarrierstoflowof information.

 Goodgovernance allowsdecisionmakingbasedondata. Itreducesrisk.

25. Whatarethe selectedbest practicesof corporategovernancefromIndianCorporate?
 Empowerthe Board

 HaveanappropriatemixintheBoard

 Ensurethatthe Board isawareofits functions.

 Makeuseof thesubcommittee.

 Provide Transparency.

1) Whatis a Factory?

UNIT –III 
INDUSTRIALLAW

A factory is a premise where on 10 more persons are engaged if power is used, or 20 or more

persons are engaged if power is not used, in a manufacturing process.

2) Giveanythreeobjectivesof FactoriesAct?

 Toregulateworkingconditions if factories.

 To ensure that basic  minimum requirements for the safety,  health and welfare of the

factory workers are provided.

 To regulate the working hours, leave, holidays, overtime,employment of children, and

young persons, etc.

3) Definetheterm‘Worker’usedinFactoriesAct?
‘Worker’ means a person employed directly or by or through any agency with or without the

knowledge of the principal employer, whether for remuneration or not on any manufacturing

process, or in cleaning any part of the machinery or premises used for a manufacturing process,

or in any other kind of work incidental to connected with, the manufacturing process, or the

subjectofthemanufacturingprocessbutdoesnotincludeanymemberoftheamendedforcesof the union.
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4) Writeshortnoteontheword‘Occupier’asdefinedunderFactories Act.
‘Occupier’ofafactorymeansthepersonwho hasultimate controlover theaffairs ofthe factory.

5) Whatarethe provisionsof thefactoriesact,1948,Relatingto Healthofworkers?
 Cleanlinessanddisposalofwastedandeffluents

 Ventilation,temperatureand Humidity.

 PreventDustandfumes

 Avoid overcrowding

 LightingandDrinkingwater.

 Latrinesurinalsandspittoons

6) Listouttheprovisionsof theFactoriesActregardingtheEmploymentofYoungpersons.
 ProhibitionsofemploymentofYoungchildren

 Non-adultworkersto carrytokens

 Certificateoffitness.

 Time ofwork

 Workinghours and noticeof period of work for children.

 Registerofchild workers

 Powertorequiremedicalexaminations.

 Safetyprovisions foryoungpersons.

7) Statetheprovisionsof theFactoriesActregardingtheEmployment ofWomen.
 Exposethewomen torisk inanyinjuryfrom anymorning part.

 Separatecotton–openerandpartitionedfreeand

 Suitablerooms.

 Working hours

 Restrictiononemploymentof women

 Certificateoffitness

 Dangerousoperations.

8) Define‘Wages’asperthe PaymentofWagesAct?
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“Wages” means all remuneration expressed in terms of money or cablesof being so 

expressedwhichwould/ifthetermsofemployment,expressorimplied,werefulfilled,be payable to

a person employed in respect of his employment or work done in such employment.

9). Stateanyfourobjectivesof PaymentofWagesAct.
 Toensureregular andtimelypayment ofwagesto theemployed person

 Topreventtheevilsofwithholdingwagesto theemployed persons

 Toavoiddelaysinpayingwages

 Topreventunauthorizeddeductionsfromwages.

10). Whatarethemediumof PaymentofWages?
 Allwagesshall bepaidincurrentcoinorcurrencynotesorboth.

 Paymentof wagesinkindisnot permitted

 Theemployermayofferobtainingthewrittenauthorizationoftheemployedperson,pay him 

the wages either by cheque or by crediting the wages in his bank account.

11)Whatarethepaymentstotheemployeeswhicharenotconsidereda“Wages”?
 Anybonus

 Thevalue ofanyhouse accumulation

 Contribution to anypension or provident fund

 Anytravelingallowance

 Anygratuitypayable on thetermination ofthe employment

 Anysumpaidtotheemployedpersontodefrayspecialexpensesentailedonhimbythe nature 

of his employment

12). Listoutthetimeof PaymentofWages
 Wagestobepaidbefore7thdayofthefollowingmonthsislessthan1000personsare 

employed.

 Wagestobepaidbefore1othdayofthefollowingmonthifmorethan1000persons are 

employed.

 Ifanypersonisterminatedfromhisemployment,hiswagestobepaidbeforethe 

expiryof the 2nd working day from the day on which his employment is terminated.
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 Allwages shall be paidon aworkingday.

13). Stateanyfourpermissibleorauthorized deductionsunderthePaymentofWagesAct.
 Lines

 Deductionsforabsencefrom duty

 Deductionfordamagetoor lossorgoods or forlossof money

 Deductionforhouse– Accommodation.

14). Whatarethelimitsondeductions?
The total amount of all categories of deductions from the wages of any employed person in 

any wage – period, should not exceed the following limits prescribed by section 7(3)

 75%ofwagespayableincasewheresuchdeductionsarewhollyorpartlymadefor payment to 

co-operative societies under section 7(2) (j) of the Act.

 50%of thewages payable in anyothercase.

15). Describethe meaningof theword‘Bonus’
The term ‘bonus’ is  not defined in the payment of Bonus Act,  1965 or in any other

enactment.However, it means an annual payment obligatoryon the employers to employees on

the basis of profits or on the basis of production or productivity.

16). StatetheobjectivesoftheBonusAct.

The objectives of the payment of Bonus Act is to maintain peace and harmony between

labor  and  capital  by  allowing  the  employees  in  recognition  of  their  right,  to  share  in  the

prosperity of the establishment reflected by the contributions make by capital, management and

labor.

17). WhatisminimumBonus?
A minimum bonus of 8.33 percent of the wage or salary(up to Rs. 1600) of an employee

(Rs.60incaseofemployeesbelow  theageof15  yearsispayableirrespectiveofthefactwhether  the

establishment has made a profit or loss.

18) Definean‘Employee’intheBonusAct?
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An ‘employee,  means any person employed on a salary or wage not exceeding 3500

rupees per men in any industry to do any skilled or unskilled, manual, supervisory, managerial,

administrative,technicalorclericalworkforhireorreward,whetherthetermsofemploymentbe  express

or implied.

19) Statethe“Bonusformula”giveninthepaymentofBonusAct,1965.
Thefollowingschematic viewgivesthesimple‘bonus formula.

20).Definetheconcept of minimumwages.
According to  the  committee  on  fair  wages,  a  minimum wage a  minimum wage must

provide not merely for the bare sustenance of life but the preservation of the efficiency of the

worker.

21) Statethe methodsforfixingandrevisingminimumwages(section5)

 Committee method

 Notification method

22) Define‘Industry’inIndustrialDisputes Act?

‘Industry’  means any business,  trade,  undertaking,  manufacture or  calling  of  employers  and

includes any calling, service, employment, handicraft or industrial occupation or avocation of

workmen.

23) Whatisan“Industrial Dispute”?

An “Industrial dispute” means any dispute or difference between employers and employers, or

between employers and workmen, or between workmen and workmen, which is connected with

the employment or non-employment or the terms and conditions of employment of any person.

24) Whatarethe modesof settlementofdisputesundertheIndustrialDisputeAct?
 Voluntarysettlement andconciliation

 Workscommittee

 Conciliationofficers
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 Boardsofconciliation

 Courts ofInquiry

 Adjudication Machinery

 Labor courts

 IndustrialTribunals

 NationalTribunals

 Arbitration

25).Whatis‘lock–out’?
Lock–outmeansthetemporaryclosingofaplaceofemployment,orthesuspensionofwork,or the 

refusal by an employer to continue to employ any number of persons employed by him.

UNIT-IV

INCOMETAXACT ANDVAT
1. What is Tax planning?
Tax planning can be defined as an arrangement of one’s financial and economic affairs by

takingcomplete legitimate benefit of all deductions, exceptions, allowance and rabbet so that

tax liability reduces to minimum.

2. DefineTax Evasion?
Tax  Evasion  means  avoiding  tax  by  illegal  mean,  e.g.,  by  suppressing  facts,  by  not

maintaining correct records,  by falsifying facts,  by giving false statements and would be

punished in normal course.

3. Whatarethe needforcorporateTaxplanning
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Every transaction entered into by a businessman will have direct and immediate impact onthe

tax liability of the person carrying on the business from the angle of income tax and surtax as

well as sales tax, excise duty and customs duty with increasing burden of direct taxes, like

income tax, gift tax, wealth tax, etc

4. WhatisIncomeTax?
Income Tax is one of the major sources of revenue for the Government.The responsibility for

collection of income-tax vests with the central Government.This tax is leviable and collected

under Income Tax act, 1961

5. WhatdoyoumeandirectTax?
Direct taxes are those which a person pays directly from his income, wealth or estate.Direct

taxes are paid after the income or benefit reaches the hands of the person.It is in proportion of

the benefit derived.

6. WriteshortnoteonIndirectTax
Indirect taxes are what the consumers and buyers pay to the state, while buying goods or

availing services.It is a tax attached not to theincomeof aperson,but to goods and services

consumed.

7. Statetheobjectivesof Taxplanning
 Increaseindisposable income

 ShieldAgainstHighTaxation

 Inequityin TaxBurden

 MaximumDeductionsallowedtoBusinesspersons,minimalto others

 AvoidanceofLitigation

 Curbon taxevasion

8. GiveanytwodifferencesbetweenTaxEvasionandTax planning
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Tax Evasion Tax planning
i. It  means  willful  and  deliberate  Under-

statement  of  income  Over-statement  of

expenses / Lossesandunder-payment

of tax.

ii. It is an offence under the law, Liable to

penalty / prosecution

i. It  means  systematic  arrangementof

affairs with a view to minimize incidence

of  tax,  in  conformity  will  provisions  of

Law.

ii. Itispermissibleunderlawifitisnot

bywayof colorable device to Shorter unit

legal provisions

9. WhatismeantbyTaxManagement?
Tax management is concerned with compliance with legal obligations under the tax laws.A

thorough understanding of legal provisions and timely compliance with them is essential to

proper and effective tax management

10. Whataretheelements of TaxManagement?
 Planning and execution of tax related matters, such as maintenance of books of account, 

compliance with audit requirements

 Deductionoftax at sourcewherenecessary

 Paymentofinstallmentsofadvancetax ontime

 Filingoftaxreturnsonorbeforetheduedate

 Gettingthe assessmentdone.

11. StateanytwodifferencesbetweenTaxmanagementandTaxplanning

Tax Management Tax planning
It  means  planning  of  tax  matters  Such  as

maintenance of books of Accounts, getting the

audited filling of returns, appeals etc.

Ithas focusonthepastpresentandthefuture

Itisawidertermandincludestax 

management.

Itessentiallyconcernsitselfwiththe

future
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12. Listouttheauthorities undertheIT act?
Thefollowing aretheappellatelevels providedunder theIT Act:

 CommissionofIncomeTax(Appeals)

 AppellateTribunal.

 TheHighCourt.

 Thesupreme court

13. Whataretheproceduresof filling appeal?
 Appeal against an order of commissioner (Appeals) must be filed within 60 days of 

thedata on which the order is communicated

 Inorder caseoforderundersec.158BCwithin30 days

 TheappealmustbeintheprescribedformNo.36/36Aandaccompaniedbythe prescribed fee.

14. Statethetypesof Direct Taxes
 personalincomeTax

 CorporationTax

 WealthTax

 Gift Tax

15. listoutthetypesofIndirectTaxes
 Customs Duty

 ExciseDuty

 ValueaddedTax

16. Whatdoyou understand by ValueAddedTax
VAT  is  an  multi-stage  tax,  levied  only  on  value  Added  at  each  stage  in  the  chain  of

production of goods and services with the provision of a set-off for the tax paid at earlier

stages in the chain.
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17. DefineInputTax?
It means tax paid or payable by registered dealer in the course of business on the purchase of 

any good made from a registered dealer

18. WhatistheVATRatestructure?
 TheVATratesare:1% gold,silverpreciousmetals,gemsandpreciousstones

 4%essentialgoods andprimaryraw materials

 12.5%on goods not covered in anyschedule

19. Define‘OutputTax’
Itmeans the tax chargedor chargeable under this Act by registered dealer in respect of thesale

of goods in the course of his business

20. StateanyfivefeaturesofVAT
 Registration

 Incidence,levyandcollection ofTax

 Inputtax credit

 Rateof taxes

 Compositedealers

21. Writeanyfive shortcomingofVAT?
 ContinuanceofCSTunderVAT regime

 Differencetaxtreatment

 Movementofgoods

 Incentiveschemes

 Exemption schemes

22. ListoutanydifferencesbetweensalesTaxandVAT?

Sales Tax VAT
SinglepointTax Multipoint Tax
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Narrowbased

HighAdministrativecosts

Need intensive control 

Doubletaxationtaxontax

Broadbased

Automatedadministration 

Self regularly

Nocascadingeffectofftaxes

23. Whatis Sales Tax Act?
SalesTax is atax on thesalesof goods.It is an Indirect Tax, underthe constitutions of India in

which  both central  and states  Government  are  empowered to  levy tax  on sale  of  goods

subject to certain conditions.

24. StateanytwoobjectsofcontrolSalesTax
 To tax sale of goods in the course of inter – state trade and commerce and to exclude sale 

within the state.

 To enforce registration of dealers under the ACT for effective collection assessment and 

prevention of tax evasion.

25. GiveanythreesalientprovisionsofstateSalesTax.
 StatesalesTaxapplied onsaleand purchaseof goods withinthestate

 StatesalesTax Actenactedthroughstatelegislative

 Rateofsales taxis containedin thevarious schedulesincluded inthe Act

UNIT–V

CONSUMERPROTECTION ACTAND INTRODUCTIONOFCYBER LAWS.

1. DefineConsumerProtectionAct?
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The Consumer protection Act,  1986 attempts to provide an inexpensive,  Simpler and

quicker access to Redressal of consumer grievances. The Act has provided machinery

where by consumer can file their complaints against defective goods or deficient service

with consumer forums.

2. Sateanytwoobjectives ofConsumerProtectionAct?
 To provide an inexpensive, simpler and quicker access to Redressal of Consumer

grievances.

 To provide a machinery against defective goods or deficient services with Consumer

forums.

3. What  are  the  various  rights  of  consumers  recognized  under  the  Consumer
Protections Act?
 Righttosafety

 RighttoInformation

 RighttoChoose

 RighttobeHeard

 RighttoseekRedresselagainstExploitation

 RighttoconsumerEducation

4. Who is Consumer?
‘Consumer means’ any person whobuys any goods for a consideration whichhas been

paid or promised or partly paid and partly promised, or under any system of deferred

payment, and includes any person who uses such goods with the approval of thebuyer.

5. ‘Unfair’TradePractice?
‘Unfair trade practice’ means a trade practices which. For the purpose of promoting the

sale, use or supply of any goods or for the provision of any services, adopts any unfair

method or unfair or deceptive practices.

6. WhatismeantbyRestrictiveTrade Practice?
“Restrictive trade practice” means a trade practice which tend to bring aboutmanipulation

of price and of its conditions of delivery or to affect  flow of supplies in the market

relating to goods or services in such a manner as to impose on the consumer’s unjustified

costs or restrictions.
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7. DefineConsumerDispute.
Consumer dispute means a dispute where the person against whom a complaint has been 

made denies or disputes the allegations contained in the complaint.

8. Whataretherightsofconsumerstobeprotectedbycentral council?
 Righttosafety

 Righttoinformation

 RighttoChoose

 Righttobeheard

 Rightagainstexploitation

 Righttoeducation

9. DiscussaboutConsumerDisputesRedressel Agencies.
TheConsumerprotectionAct,1986providesforathree–tierremedialmachineryfor speedy 

redressel of consumer disputes namely

 District forum

 Statecommission and

 NationalCommission

10. StatethepowersoftheConsumer Forums?
 Powersimilartothoseofcivil court

 Additionalpowerofthe consumerforums(Rule10)

 Powertoissueorder.

11. DefineCyberLaws
The  expression  “Cyber  law”  encompasses  all  the  cases.  Statutes  andconstitutional

provisions that affect persons and institutions whocontrol theentry to cyberspace, provide

access to cyberspace create the hard ware and software whichenable people to access

cyberspace or use their own devices to go ‘Online’ and enter cyberspace.

12. DefineInformationTechnology(IT)
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The  term  information  technology’  generally  applied  to  broad  area  of  activities  and

technologies  associated  with  the  use  of  computers  and  communication.  It  is

anapplicationofcomputers  tocreatestore,processanduseofinformationparticularlyinthe

field of commerce.

13. WhatisInformationTechnologyAct2000?
Thelaw relatingto ‘information’technology’is containedinthe InformationTechnology (IT)

Act. 2000, which came into force on 17th October, 2000. It is the first Cyber Law in India.

It governs the processing and dissemination of information electronically.

14. Giveanytwoobjectiveof ITAct2000.
 To give boost to electronic commerce e-transactions, associated with commerce and

trade
 To facilitate electronic governance Co-governance by means of reliable electronic

records.
15. Definetheterm‘ElectronicCommerce’

The  Term  Electronic  Commerce  (e-commerce)  refers  to  the  business  transacted

electrically. The term refers to trading of goods over the Interest. It is online sale and

purchase of goods and services for value by using internet technologies such as internet

processing e-mail and World Wide Web (www).

16. WhatismeantbyElectronicGovernance?
The term Electronic Governance refers to the application of information technology tothe

processes  of  Government  functioning  in  order  to  bring  about  Simple,  Moral,

Accountable, Responsive and Transparent (SMART) Governance.

17. What is Digital Signature?
The expression digital Signature has been defined in section 2(1) (P) of theAct to mean

authentication of anyelectronicrecord by a Subscriber, i.e., a person inwhose name the

“Digital Signature certificate” is issued by means of an electronic methodor procedure in

accordance with the provisions of section3.

18. DefineElectronic record?
It means data, record or data generated, image or sound stored, received or sent in an

electronic form [sec 2(1) (r)] or microfilm or computer generated microfiche.

19. WhatdoyouunderstandbyElectronicform?



134

SCE

With reference  to  information,  ‘electronicfrom’  means  anyinformationgenerated,  sent,

received or stored in media,magnetic, optical, computer memory, microfilm, Computer

generated micro fiche or similar device.

20. Stateanyfiveprovisionsof ElectronicGovernance?
 LegalRecognitionofElectronic Records

 LegalRecognitionofDigital Signatures

 RetentionofElectronic Records

 Publicof Rules Regulationsetc, in ElectronicGazette

 CentralGovernment empoweredtomake Rules

21. WhataretheregulationsunderITAct
 RoleofControllerofcertifyingAuthorities(CCA)inRegulatingCertifyingAuthorities.

 RoleofControllerofCertifyingAuthorities (CCA)n RegulatingflowofInformation.

 RoleofcyberRegulationsAppellateTribunal(CRAT)asanAppellateTribunal.

 Roleandconstitution ofCyberRegulation AdvisoryCommittee (CRAC).

22. WhatdoyouunderstandbyConsumerProtectionCouncils?
TheConsumerprotectioncouncilsareestablishedatcenterStateandDistrictlevel.These Councils

work towards the Promotion and protection of the rights of the Consumers.

23. Writeshort noteon Copy Rights.
Copyrightsaretheexclusiverightstoreproduceandsellliterary,musicalandartistic works.

24. Giveanytwoexamples of UnfairTradePractice
 Making false statements that the goods are of particular standard, quality, 

quantity,grade, composition, style or model.

 Makingfalse statementsthat the Serviceisof aparticularstandard qualityor grade.

25. WhatdoyoumeantbyPatents?
Patents are the exclusive rights granted bythe Government enabling the holder to control 

the use of an invention.
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